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UNITED STATES’ OBJECTIONS TO APRIL 26, 2004 REPORT
AND RECOMMENDATIONS OF UNITED STATES MAGISTRATE JUDGE

The United States objects to the Report and Recommendation of the United States
Magistrate Judge filed April 26, 2004 (“Report”).  This case involves IRS summons and Formal
Document Requests (“FDRs”) issued in regards to Mr. Eulich’s tax liabilities for 1995, 1996 and
1997. The summons and FDRs seek information regarding the Mona Elizabeth Mallion
Settlement Trust (“Trust”). The United States have been seeking the documents in Court since
1999. An Order enforcing the summons and FDRs was entered September 17, 2002
(“Enforcement Order”).! This contempt proceeding was brought to complain of lack of
compliance with that order. The Magistrate Judge has recommended the Court find Eulich has
not complied and recommended certain sanctions be imposed to coerce compliance.

The United States agrees with the recommendation that Eulich has not complied.
Unfortunately, the terms of the recommended sanctions are severely flawed. They are not strong

enough to force compliance.

'The Enforcement Order was affirmed by unpublished opinion on August 27, 2003.
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The United States also objects to the recommended finding that it was reasonable for Mr.
Eulich not to change the Trustee to obtain the documents covered by the Enforcement Order.
Finally, the United States believes the Magistrate Judge has misstated the law of res judicata, as
it applies to contempt proceedings.
ISSUES PRESENTED

1. The last paragraph of the Report, and its footnote 11, recommends sanctions be tolled if
Eulich files a lawsuit in the Bahamas against the Trustee, and sanctions not be imposed at
all, if the Trustee wins the lawsuit. The recommendation ignores many other avenues
mentioned by the Magistrate Judge illustrating why Eulich has not shown current lack of
control over the documents or “in good faith, all reasonable efforts” were made to obtain
the documents. The Report fails to require Eulich to try obtaining documents from the
Advisory Committee, even though the evidence shows the Advisory Committee has
documents, can obtain documents and Eulich has control over it. The recommendation
ignores many other avenues of Eulich obtaining the documents. It fails to provide any
safeguards that the litigation would proceed in good faith. Whether the court should
condition sanctions on the outcome of a Bahamian law suit brought by Eulich
(against a Trustee he controls or can influence) ignoring many other avenues Eulich
could use to comply with the Enforcement Order?

2. The Report recommends a $1,500 per day fine. Although appearing a substantial sum, it
is inadequate considering the Trust has between $75,000,000 and $100,000,000 in assets.
At 5% per annum, the Trust could earn between $3,750,000 and $5,000,000 per year. A
more reasonable monetary sanction would be a per diem based on a 5% return on the
Trust corpus or approximately $10,000 to $14,000 per day. Even so, $14,000 per day
may be a small price to pay compared to the tax liability and interest Eulich may face
once the information is disclosed, and the reluctance already shown by Eulich in
producing documents. The Court should consider incarceration to encourage compliance
with its order. Whether a $1,500 per day fine is adequate to cause compliance with
the enforcement order?

3. The Report recommends that the Court find it reasonable for Eulich not to change the
Trustee, because it would cost up to $500,000. Eulich’s own act created the Trust and
placed it in the Bahamas. In addition, the evidence does not support the proposed
finding. The finding is based on Eulich own self-serving testimony. Whether it is
reasonable for Eulich to not change Trustees?

4. The Report concludes the Enforcement Order is not res judicata or law of the case as to
control. The Enforcement Order is res judicata or law of the case on control as of the
time it was entered. The sole issue at a contempt hearing is whether Eulich can currently
comply with the Enforcement Order. The reason’s raised in the contempt proceeding
were raised before at the enforcement hearing. The Fifth Circuit, on appeal found “we
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