ORIGINAL

IN THE UNITED STATES DISTRICT COURT
FOR THE NORTHERN DISTRICT OF TEXAS

DALLAS DIVISION
~
JOHN F. EULICH )
)
V. ) 3-99-CV-1842-L
) (Consolidated with -
UNITED STATES OF AMERICA ) 3-00-CV-587-H)

REPORT AND RECOMMENDATION OF UNITED STATES MAGISTRATE JUDGE

Pursuant to the District Court’s order of reference filed on July 10, 2003, on March 12, 2004,
came on to be heard the United States’ Motion to Hold Petitioner in Contempt of the Court’s September
17,2002, Order of Enforcement, which the government filed on June 27, 2003. The government appeared
through its counsel and Petitioner, John F. Eulich, appeared in person and through counsel. The court
received the testimony of James Vivian, Revenue Agent of the Internal Revenue Service; John F. Eulich;
Bruce Zagaris, Esq.; and Keith Kennedy, Esq. In addition the court received the exhibits tendered by the
parties at the hearing.' Having considered the evidence and the pleadings and arguments of counsel, the
magistrate judge finds and recommends as follows:

PROCEDURAL HISTORY OF THE CASE:

This action was filed by John F. Eulich and his wife on August 16, 1999, seeking to quash certain
requests for documents relating to the Mona Elizabeth Mallion Settlement Trust No. 16 (hereinafter
sometimes referred to as MST-16). A subsequent petition to quash was filed on November 15, 1999 (No.
3-00-CV-587-H) which was consolidated with this action. The government in turn filed counterclaims
to enforce the subject summonses.

On December 1, 2000, a hearing was held before the undersigned magistrate judge and on
February 9, 2001, the magistrate judge filed a report and recommendation that the summonses be

enforced. On September 17, 2002, the District Court adopted the magistrate judge’s recommendations

'The court has also supplemented the record with a copy of the Banks and Trust Companies
Regulation Act, tendered by Petitioner’s counsel on March 30, 2004, designated as Petitioner’s
Hearing Exhibit No. 30.




and granted the government’s motion to enforce. Mr. and Mrs. Eulich filed a direct appeal, and on August
27,2003, the Fifth Circuit filed its unpublished opinion affirming the District Court’s enforcement order
as it related to John Eulich and reversing the enforcement order as it pertained to Virginia Eulich. See No.
02-11165 (5" Cir.).

FINDINGS AND CONCLUSIONS:

Following entry of the District Court’s enforcement order on September 17, 2002, John Eulich
directed Keith Kennedy, the general counsel for Eulich’s companies and family interests, to conduct a
review of all records maintained in Dallas to locate any documents within the purview of the IRS
summonses and its formal document requests (FDR’s). Kennedy oversaw the examination of
approximately 2000 boxes of documents and in turn produced relevant documents for inspection by agents
of the IRS. Both Mr. and Mrs. Eulich and Keith Kennedy appeared before IRS agents to answer questions
with respect to matters within the scope of the documents requests. See Petitioner’s Hearing Exhibits 19,
20 and 23 (hereinafter referred to as Petitioner’s Exhibit ).

Although Mr. Vivian opined in the course of his testimony that there may still be documents
within the United States which are called for in the subject documents requests, he conceded an absence
of information to support any claim of non-compliance with respect to domestic documents. Mr. Kennedy
in turn testified that the only documents which have not been produced are those maintained by the
trustee, the Canadian Imperial Bank of Commerce Trust Co. (Bahamas) Ltd. (CIBCT) and possibly
documents in the possession of David Rounce, infra.* Therefore, the issue which is determinative of the
merits of the government’s motion is whether John Eulich’s failure to obtain copies of the documents from

CIBCT or from David Rounce called for in the IRS requests, i.e. the IRS administrative summons served

2Much of Vivian’s testimony related to other companies in which Eulich held an ownership
interest or had an executive position. Vivian conceded that this information was not called for in the
requests at issue. At most such testimony relates only to “layering” a practice described in the
testimony of Bruce Zagaris.































