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PETITIONER JOHN F. EULICH’S OBJECTIONS TO APRIL 26, 2004 REPORT AND
RECOMMENDATION OF UNITED STATES MAGISTRATE JUDGE

Contrary to the April 26, 2004 Report and Recommendation of the United States
Magistrate Judge (“the Magistrate’s Report”), Petitioner John F. Eulich (“Mr. Eulich”) has taken
all reasonable efforts to comply with the Court’s September 17, 2002 Order of Enforcement
(“the Court’s Order”). Documents relating to the domestic entities, which are responsible for the
vast majority of the assets of the Mona Elizabeth Mallion Settlement Trust No. 16 (“the Trust”),'
have been produced. The only issue remaining is whether Mr. Eulich has taken all reasonable
efforts to obtain documents, reflecting less than ten percent of the Trust’s total assets, that are in
control of the trustee, the Canadian Imperial Bank of Commerce Trust Co. (Bahamas) Ltd. (“the
trustee”’). Mr. Eulich has taken all reasonable steps to comply and requests the District Court to

reject the Magistrate’s findings to the contrary.

! The evidence shows that the IRS is seeking documents that relate to a small percentage of the Trust’s total assets.
Ninety percent of the Trust’s assets are controlled by the domestic entities, which the IRS has audited fully for the
years in question. See Transcript at 84:8-18. The value of the Trust has been estimated between $75,000,000 and
$100,000,000. See id. at 181:4-7. Therefore, the approximate value of the assets offshore is between $7,500,000
and $10,000,000. A portion of the offshore assets are held in an international mutual fund named Belmont Select
Strategies (formerly known as Trans Global Investments, Plc.); the IRS has access to the records of this entity. See
id. at 88:1-15. Therefore, the IRS’s efforts here are limited to obtaining documents pertaining to less than ten
percent of the Trust’s total assets.
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To comply with the Court’s Order, Mr. Eulich has ordered his employees and counsel to
search for documents. He has requested documents from the trustee and the Trust’s Advisory
Committee. All other steps, including adding members to the Advisory Committee and filing a
lawsuit in the Bahamas, are not reasonable because they are unlikely to yield the documents the
IRS is seeking. Simply adding more members to the Advisory Committee will not change the
anticipated result because new members will be bound by Bahamian law. See Gov’t Exh. 17 at
9, 4 6(1). Filing a lawsuit is likely to be utterly fruitless for the same reason. Throughout this
dispute, Mr. Eulich has reasonably relied on competent, experienced counsel in the area of
international trusts and Bahamian law, who have concluded that Bahamian law would prohibit
disclosure of the documents. Despite the unchallenged expert testimony of Mr. Zagaris, an
expert in Bahamian law, the Magistrate has concluded that Mr. Eulich must file a frivolous
lawsuit in order to protect himself from contempt.

Throughout this litigation, the IRS’s demands have been a moving target. For example,
after the IRS criticized Mr. Eulich for allowing the annuity to be in arrears (see United States’
Response to Petitioner’s Request for Hearing and Objections to Report and Recommendation of
Magistrate Judge, filed on March 9, 2000 at 7), Mr. Kennedy obtained full and final payment of
the amounts due and owing to Mr. Eulich and his wife in an effort to satisfy the IRS’s demands.
Now, the IRS and the Magistrate consider this improper. Simply put, Mr. Eulich is powerless to
anticipate the IRS’s next unreasonable demand. The IRS seems to have limitless capacity for
inventing unreasonable steps for Mr. Eulich to take.? Then, when Mr. Eulich accedes to the

IRS’s wishes, it concludes his efforts are insufficient at best and improper at worst. The District

2 This situation is made even more difficult by the fact that the IRS refused on several occasions to tell Mr. Eulich
what he should do to satisfy their demands in the time between the enforcement hearing and the contempt hearing.
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