U.S.DISTRICT COURT

MEMORANDUM OPINION AND ORDER

Pursuant to 28 U.S.C. § 636(b), and an order of the court in implementation thereof, the
Government’s Motion to Hold Petitioner in Contempt of the Court’s September 17, 2002 Order of
Enforcement, filed June 27, 2003, was referred to the United States magistrate judge for proposed
findings and recommendation.! On April 26, 2004, the Report and Recommendation of the United
States Magistrate Judge (“Report”) was filed, to which objections were filed by the Government on
May 12, 2004* and by Eulich on May 24, 2004. For the reasons stated herein, the court accepts in
part and rejects in part the findings and recommendation of the magistrate judge.

I. Factual and Procedural Background

The Internal Revenue Service (“IRS”) is investigating Eulich and his wife, Virginia,

(collectively “the Eulichs™) for the tax years of 1995, 1995 and 1997. As part of its investigation,

'The docket sheet reflects that the Government’s Opposed Emergency Motion in Limine to Exclude
Testimony of Petitioner’s Expert Witness, Bruce Zagaris, filed February 26, 2004, 1s outstanding. As the
hearing has already been held, the court denies as moot United States’ Opposed Emergency Motion in
Limine to Exclude Testimony of Petitioner’s Expert Witness, Bruce Zagaris.

*Petitioner John F. Eulich (“Eulich” or “Petitioner”) did not file a response to the Government’s
objections.
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the IRS seeks documents relating to a Bahamian trust, the Mona Elizabeth Mallion Settlement Trust
No. 16 (“the Trust™), and to various corporations controlled by the Trust. To that end, the IRS issued
formal document requests (“FDRs) and summonses seeking that information.

On August 16, 1999, the Eulichs filed this action to quash certain document requests relating
to the Trust, and the Government subsequently filed counterclaims seeking to enforce the
summonses. On February 9, 2001, the magistrate judge filed a report and recommendation, after
having held a hearing, recommending that the summonses be enforced against both Eulich and his
wife. On September 17, 2002, this court adopted the magistrate judge’s recommendation and
enforced the summonses and FDRs (“the enforcement order”). The Eulichs appealed, and on August
27, 2003, the Fifth Circuit Court of Appeals affirmed the enforcement order as to Eulich and
reversed the enforcement order as to his wife. Specifically, the Fifth Circuit held that Virginia
Eulich did not have custody or control of the requested documents, as she was named in the FDRs
and summonses only because she is married to Eulich and because community property was used
in establishing the Trust. Accordingly, based on the Fifth Circuit’s opinion, Virginia Eulich is no
longer a party to this action, as she has no obligation or responsibilities associated with the FDR’s
and summonses. The Fifth Circuit, however, refused to “disturb the finding that John Eulich has
control of the [requested] documents.” Eulich v. United States, 2003 WL 22018884, *1 (5™ Cir.
2003).

On June 27, 2003, the Government filed its Motion to Hold Petitioner in Contempt of the
Court’s September 17, 2002 Order of Enforcement. The court referred the motion to the magistrate
judge, who held a hearing on March 12, 2004. At the hearing, the magistrate judge heard testimony

from James Vivian, a Revenue Agent of the IRS; Eulich; Bruce Zagaris, an attorney; and Keith
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