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ported offshore entities and accounts, and the ilRStarting to pursue one of the most
abusive offshore tax strategies ever — Privatedpt@nt Life Insurance tied to the ownership
of closely-held business interests and intellecpualperty rights. | predict that offshore
planning will in the future be used in only exceptl circumstances, such as for true multi-Private Placement Life Insurance Deal 28
national families and international estate plannigr the ordinary Dr. Joe, offshore plan- Implodes

ning is about to become too painful to pursue ifasn't been such already. Certainly, nightreport from Quatloosia: FTC Shuts 29
has fallen on the heyday of offshore planning, nreathat quality domestic planning will Down Asset Protection Group Scam,
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be more important than ever.Jay

UPCOMING EVENTS

October 12 - Jay Adkisson will present "Asset Protection: 10
Things You Must Know" at a luncheon of the Tax Section of the

Orange County (California) Bar Association beginning 12:00 noon
at the Double Tree Club. More information at http://www.ocbar.org/
and seating is limited.

October 19-21 — Jay Adkisson will make two presentations, "Asset
Protection: 10 Things You Must Know" and "Understanding Charging
Order Protection and Drafting Considerations" at the Southern Cali-
fornia Tax & Estate Planning Forum  at the Manchester Grand Hyatt
in San Diego. More information below, and at http://www.clenet.com

November 11 — Jay Adkisson will participate in a panel on "Judg-
ment Collection Issues in Federal Court," along with federal bank-

and more!

an advanced form of annuity that pays the greater of a minimum
guaranteed interest rate return or a percentage return that is calcu-
lated against a major stock market index. Available at
http://www.amazon.com (search "equity index").

LostEye: Coping with Monocular Vision, based on letters, mes-
sages, and e-mails that Jay Adkisson received, after creating the
website http://losteye.com after losing his eye to cancer in 2000, and
which has since become the leading support resource for those fac-
ing or having just experience the loss of an eye. Available at
http://www.amazon.com (search "lost eye").

ASSET PROTECTION FOR AVIATORS

ruptcy judge, Hon. Alan Ahart, hosted by the Orange County Bank-
ruptcy Forum , at Chapman Law School in Orange, California, from
9:00a to 12:00a. More information at http://www.ocbf.org

AND AIRCRAFT OW NERS
by Jay D. Adkisson

November 21 - Jay Adkisson will present “Asset Protection: 10
Things You Must Know” at a luncheon of the Tulsa County Bar As-

Ngs : _ Merrill C. Meigs Field was a charming little airport
sociation . More information at http://www.tulsabar.com

next to downtown Chicago. A few years ago, the field
was closed and turned into a park, much to the dismay
of pilots nationwide, particularly those in the Chicago
area. However, before it closed, Meigs Field was an
unwitting participant in an aviation accident and sub-
sequent lawsuit that should cause deep concern to
every pilot and airplane owner.

January 8-12, 2007 — Jay Adkisson , Alexander Bove and Gideon
Rothschild will present “Ethics of Asset Protection” at the University of
Miami’s Heckerling Institute for Estate Planning in Orlando. More
information at http://www.law.miami.edu/heckerling/

TWO NEW BOOKS

Equity-Indexed Annuities: The Smart Consumer’s Guid e, by Jay
Adkisson describes and gives the advantages and disadvantages of
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On the slightly hazy afternoon on July 19, 1997, the ownear routine, but they do happen when pilots fail to look out
pilot of a small single-engine Bonanza was preparing for one another.

land at Meigs Field. An experienced controller employed _ _ _
by Midwest Air Traffic Control, Inc. (“Midwest”), a pri- 1hiS crash had all the hallmarks of a high-wing/low-wing

vate contractor to the Federal Aviation Administratio®Rccident, which occurs when the high-wing plane is climb-
(“FAA”), was on duty. As the Bonanza was cleared fdf'd (With its blind spot above) and the low-wing plane is
landing, the pilot noticed that his landing gear lights digiéscending (with its blind below). The witness statements

not display the proper gear-down-and-locked indication. c_ontained in the investigation by' the National Transporta-
tion Safety Board (NTSB) bear this out.
At this moment, the controller advised the Bonanza to _

k | flv-b th that th troll There were many witnesses who observed the
make a low y-_y OV(?r e r'unway SO that the ,Con ro _ertwo airplanes collide. One witness, a mili-
could make a visual inspection of the Bonanza's Igndmgtary pilot, said he "..noticed [a] Cessna
gear. As the Bonanza passed by, the controller advised thiy2 at 300-feet less than a mile off [the]
Bonanza that the landing gear appeared to be up. The B(%Baefh- m%e,nsga'io“th '-Sgkﬁg ) Sﬂz'ghsta, é"”‘;

. . : Vel... VI u und. |
nanza pilot then asked to be routed over Lake Mlchl’gan séearjet type aircraft was at 800-feet above
that he could attempt to hand-crank the Bonanza’s geajhe lake's surface heading north. This air-
down. plane was in "..full landing configura-

tion..." in a 300 to 400-foot per minute de-
The Bonanza pilot manually cranked down the landingscent toward the airport. He said it looked
gear, and told the controller that the gear appeared to b@s though the Cessna 172's left wing hit the

. rlght side of the inbound airplane.
down. The controller then agreed to make a second visua
inspection of the Bonanza. On this fly-by it appeared toA second witness, a civilian pilot, said he
the controller that the Bonanza’'s gear was down. The Bo-.--observed a single-engine, low wing, air-
nanza pilot successfully landed at Meigs Field. He parked'at that appeared to be heading north col-
. . ide with what appeared to be a single en-

_the_ Bonanza,_ believing that the day had concluded withoug;i,e high wing aircraft that appeared to be
incident for him. heading south." He continued by saying, "It

did not appear to me that any of the two
Meanwhile, a few miles away, while the Bonanza pilot hadaircraft took any evasive action, although |
been dealing with his landing gear problems, the pilots and’r‘e'y é’c')‘lel‘i’;‘i?o"nthoecg‘gr?eg'rCfBagihSh;:tc'Sr’aREf;;e
passengers of two pther smal'l planes were s!ghtseelngeared 1o be flying normally, with no con-
a!ong the Lake Michigan shoreline near Meigs Field. Thetol problems. | would estimate the colli-
pilots of both planes were commercially-rated and hadsion occurred at an altitude of between 500
hundreds of hours of flying experience. Conditions wergand 1,000- feet AGL."

such that visual flight rules (“VFR”) were in effect, al- , . ——
though it was hazy on this mid-July day. Whenever there is an air crash of any type, a lawsuit is al

most sure to follow. In this case, everyone in sight was
The FAA rule in visual conditions is “See and Avoid”sSued, including the FAA, Midwest and the controller. None

which means that every pilot is primarily liable for longi Of this is surprising, and most of these parties settled with
out for traffic himself, and that the air traffic controllerdhe estates of the victims to avoid a trial.

will only give advisories regarding other aircraft nearb
when workloads allow. Nonetheless, both of these sm
planes were on the same radio frequency, which was
Meigs Field frequency, and could hear the controller givirﬁg|
instructions to the pilots of each of the two planes a$ W?é
as to the pilot of the Bonanza with the gear problems.

Fmarkably, the estates of the victims also sued the pilot of
e Bonanza — the plane with the landing gear problems,
ich was miles away from the collision — claiming that
e Bonanza pilot’s gear-up incident distracted the control-
r such that she was not able to warn the other two small
planes not to run into each other. The pilot of the Bonanza

Nonetheless, the pilots of the two planes (the only oth@ite understandably refused to settle.

planes in Meigs Field's airspace) failed to look out for ON&t trial, the controller testified that she was not undgual

another and collided, killing both the pilots and five othe ilstracted by the Bonanza’s situation, that she did not feel

passengers. Mid-air coII!sions of small airpla_nes at sm at the Bonanza pilot was monopolizing her communica-
ar_ld loosely-controlled airports occur a few times a Yeqans to the detriment of other pilots, and that she warned
with hundreds of near-misses. Collisions are not ordlnatrlg(e two pilots who crashed to look out for each other
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The plaintiff's attorney, however, put an alleged aviatioRut simply, pilots and aircraft owners must protect all of
“expert” on the stand who testified that, based on his riteir assets, from their home to their aircraft to their busi-
view of the FAA’s transcript of the controller's communi-ness to personal assets, so that if they are sued they can
cations with all the airplanes, the controller was distthctevork out a more favorable settlement on the basis that it
by the Bonanza's gear-up incident, whether she thoughtreay difficult for a plaintiff to collect.

or not. Because of this distraction, the expert claimed, the ] ] ]

controller did not give the other two airplanes sufficierlf! Our book, websites, and presentations, Chris and | have

instructions so that they could avoid each other. talked at length about protecting various assets such as
homes, businesses, and financial assets. There is no way

The jury apparently believed the aviation expert, arttiat | can repeat all of that advice and commentary here.
awarded damages against the pilot who had the landWhat we haven't discussed is how to protect an aircraft
gear incident in the amount of $2,195,40@&lker v. Segal from judgments against the owner.

Cook Cty. Cir. Ct. N0.2002-L-2169. ) o ]
In many ways, an aircraft is like any other moveable physi-

So much for “proximate cause” as an element of negtial asset such as an expensive car. The ownership of the

gence liability, eh? asset is evidenced not just by possession, but also by title.
o o o . Protecting the title of the asset is very important, and ghis i

To editorialize for a moment, this is a ridiculous verdlcgﬁica”y accomplished by placing title to the aircraft in a

The case should have been thrown out at the Motion igyted partnership or LLC that offers so-called “charging
Dismiss stage, but now enters the Hall of Crazy Verdictgqer protection.”

with the hot coffee from McDonalds and similar instances

of legal absurdity that bring the whole legal system intib the entity and its ownership is properly structured, with

disrepute. properly drafted documentation, the individual owner’'s
o creditors will not be able to reach the aircraft itself. Instead,

However, my editorializing doesn't help the poor Bonanzgegitors will be stuck with some form of a non-

pilot who likely had only $1 million in general liability conirolling, non-voting interest in the entity that owns the

coverage (if that) and may now have the portion of thgrcraft only (and perhaps only a lien on that interest, de-
judgment that is unpaid by insurance collected from higinging on the state).

personal assets — including probably his Bonanza. Not that
he may care, since this incident is likely to cause him fovoid Single-Member LLCs

want to give up flying permanently! _
Some manufacturers and brokers of aircraft recommend to

Having been an attorney for over 17 years, | have seen ath@ owners that their aircraft be owned by a “single mem-
of wacky cases and not just a few strange verdicts. But alseat LLC", i.e., an LLC which has only one owner. They
pilot myself, and having many pilots as clients and friendslaim that the LLC provides asset protection and a way for
| find the result in this case particularly disturbing becauslee new owner to avoid local sales taxes.

the Bonanza pilot simply did nothing wrong and could not

have imagined that his gear-up incident would cause —AnSingle member LLC can provide the owner with protec-

two other aircraft miles away. In other words, if the LLC does something wrong, the
owner is not necessarily responsible. To reach the owner's
Solutions personal assets, a plaintiff would have to "pierce the veil"

of the entity by showing that it was undercapitalized for its

Pilots are good about dealing with problems, and this jigended purposes, formalities were not followed, the

just another problem to be solved. There are no easy SQli{mer used the LLC mostly for personal purposes and it
tions, however. Aviation insurance is difficult enough Qg not serve dona fidecommercial purpose, etc.

obtain as it is. It may be expensive to increase the coverage

limits of your general liability policy, even if the insure However, a single member LLC likely will not protect the
will allow an increase. Plus, how much insurance ®&ssets of the LLC from judgments against the owner. Be-
enough? cause charging order protection is based on protecting the

, _ innocent non-debtor owners of an LLC or partnership,
Umbrella insurance, which | have strongly advocated f@Rere is no rational basis for charging order protection for

years, is of little help for such situations, because nelirly ge owner of a single-member LLC, regardiess of the fact
policies exclude aviation-related liabilities. that the LLC statutes call for such protection. This sort of
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legal reasoning has been followed in a few such cases gi- seats, including two for the pilots. With most prices
cently, and there is no reason to expect the trend to changeder $2 million and fuel consumption relatively low,
So, if there likely is no charging order protection for singlthese jets give business owners the mobility they need
member LLCs, as there is for multi-member LLCs, a plainithout waiting around for hours at the airport.

tiff has a good chance of acquiring either the full control- _ ,

ling ownership of the LLC or the assets in it. New aircraft include the:

Single member LLCs are great tools as subsidiary as8et EClypse Aviation 500 — This is a new design by a new
holding entities owned by a charging order protected hold- Manufacturer that is made of composite materials in-
ing entity. This sort of structure provides charging order Stead of aluminum, with a cost of only $1.2 million.
protection at the holding entity level, and liability segregg;
tion at the level of the subsidiaries. However, as the sole
barrier between an individual owner and assets the owner
seeks to protect from his own individual liabilities unre-
lated to the LLC, single-member LLCs should be avoided. Adam Aircraft A700 — This new manufacturer's new
The good news is that it is not terribly difficult to avoid design is another composite aircraft, and is backed by
single-member status. Trusts or other entities can be own- corporate financing from Goldman Sachs.

ers of LLCs. This avoids single-member status, and likely _
provides opportunities for estate and tax p|anning_ e Diamond Aircraft D-Jet — A manufacturer known for

guality, low-cost designs presents a 5-seat jet for a cool
With respect to sales tax avoidance, some aircraft owners million. Probably more of a jet for those who already

who live in states with substantial sales taxes, suchlas Ca have a pilot's license than for those who will hire a pi-

fornia, may set up an LLC in a state with no sales tax to |ot.

purchase the airplane. While there are some legitimate

means of avoiding sales taxes, they involve a lot more thiAt surprisingly, many buyers have signed up to purchase
simply forming an LLC in a no-tax state. Furthermore, ithese aircraft by paying deposits and obtaining delivery
addition to violating state tax laws, unlawfully evadingpositions. Getting the jet will not be the problem, but find-

state sales taxes might be considered felony mail and witg somebody to fly it might be. With airlines reporting
fraud under federal law. record travel seasons, the demand for commercial-rated

pilots is higher than ever meaning that the airlines are go-
Is it worth risking a possible federal indictment to avoid @ng to snatch up all the best pilots.

few thousand dollars in state sales taxes? Sounds like a bad _ _ _ _
bet. While such crimes are rarely prosecuted, they can Heyou are a pilot, owning one of these planes will be like

Cessna Mustang — This is a scaled-down version of
Cessna’s popular and dependable Citation jet for $2.8
million.

sult in investigations where the state complains. being a kid in a candy store. For everyone else, finding
_ gualified pilots may be a difficulty. You will be much more
Aircraft as a Hot Asset likely to get the 23-year old kid with 600 hours mostly in a

An aircraft i "hot ool t iust that thev | Cessna 172 than the seasoned pilot with 7,500 hours in a
n aircraft is a "hot asset”. It is not just that they 100ka7 "oy, \s "\yhile all of these jets will be certified for figi

really cool, go really fast, and are hands-down the most f\'?Uﬁh one pilot only, having only one pilot creates the risk

toy on Earth, but they can also crash into things and 9ensi~ bad accident in the case of "pilot incapacitation”, i.e.,

ate liabilities. Because of this, aircraft should not be own%q] unforeseen heart attack stroke. etc. This will increase

.by trusts or entities with other valuaple assets. The reayqe potential for liability arising out of the operation of
is simple: If the aircraft generates a liability to thest or t?ese new jets

entity, then every other asset held by the trust or entity wi

be exposed to satisfy a judgment. Like any other hot ass&t,with all other aircratft, it will be very important to ate

an aircraft should be segregated into its own entity, withsolid asset protection structure to own title to the VLJs

relatively few other assets in that entity. and to conduct flight operations. Just make sure that the
. technology of your asset protection plan matches the tech-

Very Light Jets (VLJS) nology of your new jet.

Concern about the liabilities arising from aircraft operation

come at a time when several new so-called "Very Light
Jets" have recently obtained FAA certification and are now
being manufactured and sold. These are jets with typically
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PLAN NOW FOR YEAR-END TAXES

The end of the year will be here faster than ydokthif you
want to develop a quality — and not "last minutgilan for your
business to deal with taxes, the time to do thabis and not on
December 31.

831(b) CAPTIVE INSURANCE COMPANIES

A captive insurance company is one that primaritgerwrites
the insurance risks of other companies owned bgainee owner
as the insurance company. A captive often undessritertain
risks for which ordinary commercial insurance canhe ob-
tained cheaply or at all. For instance, captiveliasce compa-
nies are used to underwrite environmental riskevels as earth-
guake and flood risks.

Another significant non-tax benefit of a captivetiat policy
terms may be carefully tailored to meet specifiedsee Many
captive insurance policies are drafted as "litgagxpense only"
policies that pay only to fund attorney fees arigdiion costs,
but do not provide a fund for the plaintiff to tépthe claim is
successful. This effectively creates a war che§igtd litigation,

without creating additional assets to later be yeds

The 831(b) provision allows an insurance compantake in up
to $1.2 million in premium income every year withabe com-
pany being taxed on that income. Taking into actdRi$ re-
quirements under Rev.Ruling 2005-40 and othervifie,means
that an 831(b) captive has the potential to trangfeto $1.2 mil-
lion in premiums out of the operating companiesi(gj it a de-
duction for the premiums paid) and into the insaseanompany
without any corresponding tax being paid.

Multiple subsidiary arrangement for 831(b) insurance company

Common Owner

Caution that the tax treatment of insurance congsmis very
complicated, and captive insurance companies argcylarly
so. Along this line, one must especially bewaretloé risk
spreading and risk shifting requirements discussdrev.Ruling
2005-40 and other IRS notices. To become an 83bjpany
requires that an election be affirmatively madethy company,
much like making an S-corporation election. No #teg no
831(b) treatment.

Captive
Business 1 |f---==-============—~—~—~—————~—~-- > Insurance
_________ *y Company
Business2 -""7~ Ty
- - - - L ,"
. -7 PO ]
Business 3  f----------------o----o-- A A AR
- 3 , ;
_ Cumulative ~ <77 157'
Business 4 f-----~ Annual Premiums 77,
. $1.2 Million ,7- 7
Business5 [------mmooosomoooo--oe- e s
e A ,/
’ ’ 0
Business 6 ------ 4 ,,’ S0 / Invests Reserves
4 .
S L » | And Surplusin
. 7’ 7 .
Business 7 [------------m-mmsmm---o- ) Other Projects
7’ 7/ 4
4 7/ 4
Business 8 [------ S
7 /’
. L Up to $1.2 million in premiums are paid
Business 9  f=----n-mommmmmoomomooos S to the insurance company and deductible
] ! s by the businesses — but the insurance
Business 10 f------ , company pays no corresponding taxes
/ on those premium payments.
; Y|
Business 11 [-------=--------------- 4

Another benefit of captive insurance is that thenpium pay-
ments effectively deplete the assets of the busibeghg under-
written. In other words, every dollar of premiumaig to the
captive is a dollar that has been moved out oftih&ness and
thus away from creditors. A good captive arrangencan keep
other businesses appearing as only a "break evdalpeise on
paper, because the profits have been effectivelfgedhto the

captive. Because the premium payments are "forealuwould
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be very difficult for a creditor to claim that suglayments are
fraudulent transfers.

A lot of insurance and tax planners have tried tiveninto sell-
ing 831(b) companies the last couple of years, layming ex-

perience in setting up and managing captives they o not
have. Some of these planners will take the fact they have
associated with an insurance manager who actually $ay, 10
years of experience and then claim to their clitmis they them-
selves have 10 years of experience when they Hawn4& any or
little experience with captives. You may be onetlodir first

cases, which is a dangerous thing.

Between us, Chris and | have formed many dozernsapfives
over the last decade. The captive professionalsmmek with

have formed many dozens more. Yet, it never cetsesnaze
any of us that so many "bad" captives are beingnéar and
badly run by others. Captives are a great tool wicemed and
managed correctly, but doing that is the catchsi@ffe provid-
ers especially do not seem to understand whakétstéor a cap-
tive to properly qualify as such under the tax code

Forming an 831(b) insurance company and gettitigahsed is

the easiest part. The real difficulty is in runnitige insurance
company and internally managing taxes on the imvest in-

come, while also creating a game plan for laterdwig the in-

surance company down on a tax efficient basisaf tleed arises
because of unforeseen economic problems, salesodpibrating
business, death of the owner, or changes in tieenat Revenue
Code.

Because of this, it is most important to have andogame plan
before the first steps are taken by having an aetiuanalysis
completed, having an agreement between the inserprafes-
sionals and the tax professionals on how the cognpéth be

run, and having a good CPA firm available to condbe re-
quired annual audits.

Once upon a time, most captives were formed iroffshore tax
havens such as Bermuda, the Caymans and the Byitign
Islands. Today, most states have passed captildimméegisla-
tion such that there really is no compelling reagnform a cap-
tive offshore. To the contrary, with the IRS's veaainst pretty
much anything offshore and with onerous reporteqguirements
for even properly formed and run captives, it isyeto under-
stand why most captive formations are how doneateh

As a captive insurance company typically takes®0a days to
get up and running, it is not a last-minute stratefere you can
make a decision on December 31 and get a deductigrremi-

ums paid. Typically, the steps to form a captivech begin no
later than October 15 for the company to be forieued licensed
in time for premium payments to be made to it befggar's end.

419(e) WELFARE BENEFIT PLANS

The term "419(e) plan" refers to a plan that qualifies under
paragraph (e) of Internal Revenue Code Section 419, which
provides for the treatment of funded welfare benefit plans.

A 419(e) plan is an employee benefit program that is spon-
sored by the employer and which provides welfare benefits
to its participants. It is a "single employer" welfare bénef
plan, meaning that all of the employee benefits are paid for
by the same company. There is no pooling of benefits
among the employees of various companies. Since Welfare
Benefit Plans are for the benefit of employees and the
business owners, the assets in the plan should not normally
be available to creditors of the business.

The plan typically involves an independent trustee that
holds the trust assets and a third-party administrator that
arranges actuarial certification of funding and benefits, and
approves plan administration.

Business Contributions to the
' 419(e) Welfare
Trustee | .
rustee Employee‘s Benefit Trust are
\‘. deductible to the
419(e) Welfare /1 Business.

Benefit ! The trust assets are

Trust ©  held to pay post-

o retirement welfare

benefits (and usually
Trust
Assets

a death benefit in the

case of an early

employee death).
Cash contributions are made irrevocably to the trust with-
out the possibility of reversion. They are determined actu-
arially based on an annual census using projected retire-
ment ages of all employees and projected medical costs
from retirement through actuarial death. The sponsoring
employer may choose a target contribution or a target
benefit. Contributions on behalf of key employees are kept
separate from contributions for rank-and-file.

This type of plan allows a company a suite of benefits to its
employees — including the owners of the business — rang-
ing from death benefits during their working years to
medical and long term care benefits in retirement. Essen-
tially, the goal of a 419(e) plan is to allow the company to
pre-fund certain retirement benefits in advance; thus, larger
contributions may be made to the plan in the early years.

The employer is allowed to decide which benefits to pro-
vide to employees. New benefits may be coordinated with
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existing employee benefits, and new benefits that suppler the employer to the extent permitted by law. Distribu-
ment the existing benefits may be offered. tions in the form of medical expense reimbursements are

] ) not taxable income.
One of the more popular benefits of 419(e) plans is post-

retirement medical benefits. These benefits provide fun@ihe downsides of 419(e) plans include that, depending on
ing for health expenses incurred during retirement. Erthe benefits provided, the contributions to the plan might
ployees do not vest in the benefits, but instead become alt be fully deductible (such as where death benefits are
gible when they reach a retirement age set by the employ@iovided) and discrimination among employees might not

_ _ be allowed (such as where medical benefits are provided).
The welfare benefits provided by a 419(e) plan are megqg, these plans are somewhat complex and require the

to enhance the financial security of employees and can &gvices of an actuary who is experienced in these plans to
clude: correctly implement them.

* Supplemental Disability Benefits Nonetheless, 419(e) plans are good for businesses that de-

sire to tailor an employee benefit plan to their specific

needs or which need flexible funding options. The plans

e Post-Retirement Medical Benefits may also be structured to provide valuable incentives to
employees to remain with the company.

e Severance Benefits

e Long Term Care Benefits
The benefits of Welfare Benefit Plans include:
e Death Benefits
e The employees benefit: the employee has the comfort
If you will need certain welfare benefits through retirement  of knowing that his family is protected in case of un-

anyhow, a 419(e) plan allows you to essentially pay for timely death while covered and has the comfort of
those benefits in advance and obtain a substantial current- knowing that much of his medical needs in retirement

year tax deduction. Some 419(e) plans additionally pay — and the needs of his spouse and dependents — are
death benefits on behalf of current employees and add sub- met, including long-term care.

stantial medical benefits for retirees. The medical tisne

can include reimbursement for amounts paid for medical, The owner-employees benefit: like all employees the
dental, and psychological care, prescription and over-the- owner-employee has the comfort of knowing there is a
counter drugs, long term care services, nursing home care, death benefit and medical benefit awaiting the owner
home care, premiums for medical, dental, Medicare and and the owner’s family as a before-tax expense of the
long term care coverage and more. company.

The investment growth inside section 419(e) plans is tax- The company benefits: the company can offer valuable
able to the employer. Because of this, many plans choose benefits to reward valued employees at affordable
to invest in life insurance since life insurance grows on a costs; benefits formerly offered only by large employ-
tax-deferred basisThis creates the potential double- ers which are now available to small and mid-size
benefit that if an employee dies early, then death bene- ~ companies; it can use these benefits as “golden hand-
fits are paid to beneficiaries, but if the employee lives ~ cuffs” to stem turnover of expensively trained and

too long then the tax-deferred build-up of the life insu- valuable employees; its contributions are deductible so
ance policy is available to fund benefits. long as the rules of 8419 and 8419A are met, in other

words contributions are more affordable with before-

Typically, the medical benefit is funded with one or more tax dollars to the extent deductible; and, the assets
insurance policies owned by the trust on the life of one or within the insurance policies grow tax deferred.

more owners, using cash values and accrued death benefits

to cover medical expenses. This takes advantage of the mx-A company that wants to offer supplemental benefits:
free buildup within the life insurance policy. On the other Companies looking to reward their most important em-
hand the death benefit is funded with an insurance policy ployees — the owners and executives — are often limited
on the life of each participant, payable to the trust but then in the amount that can be contributed to plans for their
passed entirely to the participant's beneficiaries. Non- benefit, particularly retirement plans. A Welfare Bene-
discriminatory rules apply except employees do not vest fit Plan can offer additional benefits for these employ-
until actual retirement at a defined retirement age. Contri- €es, such as family protection and retiree medical bene-
butions to plans compliant with section 419 are deductible
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fits, without limitations as long as actuarially reasorthe investment property into this new trust. Although the
able. Beaver Valley Trust has an independent trustee and their

] ] children were the beneficiaries, the Townleys were named

e Post-retirement medical accounts are not vested af@ "Trust Managers" for an indefinite period and given the
only become available for use by an employee Wheywer to handle all trust affairs. The Townleys continued
retirement age is reached while still an employeg, jive in their personal residence, but did not pay any rent

Amounts forfeited due to termination of employmeny, the trust or even make the utility payments.
are retained by the plan.

By 2000, the Townleys had gotten themselves into tax

In summary, 419(e) welfare benefit plans offer significagfoyple and had been assessed nearly $175,000 in unpaid
advantages to farsighted business owners and their §9%es interest and penalties.

ployees, with a substantial portion of the offered benefits
being currently deductible to the business. When correctty 2001, the Townleys filed for bankruptcy to attempt to
structured, they allow the business to pre-fund valuald®oid their personal federal tax liability.

post-retirement and other welfare benefits for employees. o _
Although the Townleys' objection to the IRS's claim was

denied, the Townleys were given a discharge and the bank-
ruptcy trustee reported that there was no unsecured prop-

, US.v. TOWNLEY erty available for distribution.
Slip Copy, 2006 WL 1345248 (9th Cir. No. 04-357Bf&y 17, 2006),
case below (E.D.Wash. No. CV-02-00384-RHW, JulyZ4). The IRS then filed suit in U.S. District Court to reduce the

Summary: A couple made transfers of property to a trudederal tax assessments to judgment, set aside the transfers
created ostensibly for the benefit of their children. At thi@ the Beaver Valley Trust as fraudulent, and to foreclose
time they created and funded the trust, they had no curr@fithe federal tax liens.

creditors. But they admittedly created and funded the trugte To\nleys claimed that they did not make the transfers
for the stated purpose of protecting their assets agalst {; qefrad the IRS, since the IRS was not even their credi-
claims offuture unknowrcreditors. The couple, after they, 4¢ the time they created and funded the trust. They ar-

creation of the trust, incurred a sizeable federal income ed that they created and transferred property into the
liability. This court held that the fact that they had engagegl,,er valley trust to protect their assets from unknown
in asset protection planning to defeat the claims of futugg re creditors.

unknown creditors was sufficient evidence to satisfy the
"actual intent” element of the Washington fraudulent tranFownley testified that he was concerned about potential
fer laws as to the IRS. "lawsuits from the exposure we had from liability from

troubled boys in the State of Washington
The court also held that since the couple made no rent y d

payments to the trust while continuing to live in the hontehe District Court held that since the Townleys transefirr
that had been transferred, and the affairs of the trust andttheir property to the Beaver Valley Trust before the IRS
couple were so intertwined as to be indistinguishable, thecame a creditor, the IRS would be considered a future
trust to which the couple transferred their assets wastin fageditor of the Townleys under Washington law.

their nominee and alter ego. _
But, far from exculpating the Townleys from a fraudulent

The 9th Circuit affirmed that the couple transferred theiransfer, the District Court held that their admission that
real property into the trust in violation of the Washingtothey made the transfers to protect against unknown future
Uniform Fraudulent Transfers Act. creditors was a veritable confession of their actuahtrie
FACTS hinder, delay or defraud all creditors, including the IRS.

According to the Court:
The Townleys had owned their personal residence since g

1977. In 1990, the couple borrowed against the equity if[The Townleys] assert that no 'hypothetical

their personal residence to purchase an interest in invesfdture judgment creditor exists, nor did
one ever exist. * * * [The Townleys fail] to
ment property.

realize that the IRS is such a creditor. Un-
er [the Townleys'] reasoning, the Washing-
In 1995, the Townleys created the Beaver Valley Trust ancﬂ,n [Uniform ,:rgu(]jumm Trfnsfer Act Wo%m

conveyed both their personal residence and their interest iRever protect future creditors. A close
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reading of ' 19.40.041, however, demon- e did not pay the utilities.
strates that this section provides protec-

tions to both present and future creditors.” e transferred substantially all of their assets to thstsr
"Section 19.40.041 states: (so they had no means of paying their tax (or other)

bills as they came due).
"(a) A transfer made or obligation incurred

by a debtor is fraudulent as to a creditor, e received no consideration for the transfer of their prop-

whether the creditor's claim arose before_ or erties when they gifted them to the trusts.
after the transfer was made or the obliga-

tion was incurred, if the debtor made the
transfer or incurred the obligation: (1)
With actual intent to hinder, delay, or de-
fraud any creditor of the debtor.".

The District Court also adopted an alternate theory: The
trust amounted to the nominees of the Townleys, and thus
its assets were available to satisfy their creditodeura
nominee or alter ego theory:

"If this statute is read by inserting the
players in this case, it would read as fol-
lows: A transfer made or obligation incurred
by the Townleys (debtor) is fraudulent as to
the United States (a creditor), if the
Townleys made the transfer or incurred the
obligation with actual intent to hinder, de-

lay, or defraud any potential plaintiffs who
may have a cause of action (any creditor)
against the Townleys (debtor). Mr. Townley's
statement that he wanted to protect his as-
sets from any potential 'lawsuits from the
exposure we had liability from troubled boys
in the State of Washington' represents di-
rect evidence of his intent to defraud one
of his potential future creditors, which is
prohibited by ' 19.40.041(a)."

"Here, [the Townleys] have retained control
over the property of Beaver Valley Trust.
[The Townleys] have the beneficial use of
the property owned by the Trust, and they do
not compensate the Trust for this use. There

is a fluid financial arrangement between
[the Townleys] and the Trust. Sometimes De-
fendants are paid for working for the Trust,
sometimes they are not. Sometimes [the
Townleys] pay the utility bill, sometimes
the Trust pays the bill. The office of the

Trust is located in [the Townleys'] resi-
dence. The ownership of the property changed
hands without any consideration. The
Townleys created and controlled Beaver Val-
ley Trust, with the intent to protect their

.. . .. . . assets from potential creditors.
The District Court then noted that, in addition to satisfying

the actual intent test, the Badges of Fraud that constrfier all intents and purposes, Beaver Valley
tively prove the Townleys' intent to defraud creditors werEUst is the Townleys and the Townleys are Bea-

| tisfied by their admissi . ver Valley Trust and the interests of Beaver
also satistied by their admissions: Valley Trust are inseparable from the interests

of the Townleys. As such, Beaver Valley Trust is

a nominee or ‘'alter ego' of the Townleys. As
nominee or 'alter ego,' it holds the Residential

and Investment properties for their benefit.
Thus, even if the transfers of the Residential
and Investment Proper! ties to Beaver Valley
Trust by the Townleys were not fraudulent and
could not be avoided, the Residential and In-
vestment Properties owned by Beaver Valley Trust
are available to satisfy the Townleys' tax li-

The District Court further held that a trust may be consid-""e”
e.red an "insi'd'er" for purposes of a Badges of Frauq aDaB/ased on all the foregoing, the District Court entered an
sis, and additionally a trust may be considered an "insidgjrder granting the IRS summary judgment and allowing the

where it for the benefit of the debtors’ children, sincé chiservice to directly foreclose upon those assets. In a short
dren would be considered an insider as well. memorandum opinion, the Ninth Circuit affirmed:

"Here, [the Townleys] have not filed any af-
fidavits in which they denounce any intent
to defraud. Nor have they filed any affida-
vit testimony of other witnesses that would
support that they did not intend to protect
their assets from any future creditors. * *

* On the contrary, [the Townleys] were very
open and honest about their intent to de-
fraud potential or future creditors."

The court found other factors that indicated that the trans*The district court did not err in holding

fers were fraudulent. The Town|eys that the Townleys transferred their real
property into the Beaver Valley Trust in

e retained possession and control of their personal resj¥iolation of the Washington Uniform Fraudu-

. . L. . lent Transfers Act. The Townleys' repeated
dence by continuing to live in it after the ostensible ,qmssions that they transferred property to

transfer. the Trust in order to avoid potential future
creditors provide direct evidence of fraud.

e did not make any rent payments. Further, by demonstrating that the property

Summer 2006 Edition Adkisson & Riser’'s Developmiendsset Protection and Wealth Preservation Page 9

More information: 888-359-8851 or info6@risad.com

© 2006 by Riser Adkisson LLP, all rights reserved, and no portion ohéhisletter may be reproduced whole or in part without the expressnwermission of Riser Adkisson LLP. Not Certified by the
Texas Board of Legal Specialization. The information herein igdoeral educational and informational purposes only, and is No Subfstittie advice and counsel of a local attorney in your state.



transfer was characterized by multiple ture creditors who may later appear, regardless of who they

badges of fraud, the government also showed are, then that intent will be applied to set aside the transfer
compelling circumstantial evidence of fraud.

Therefore, the government provided the reg- as to any particular creditor who does in fact appear later.
uisite ‘clear and satisfactory proof' that o s .
the Townleys possessed! an ‘actual intent to [Query: But what is "asset protection" if not planning that
hinder, delay or defraud a creditor' under has as its very intention the desire to defeat the rights of
the UFTA. creditors, whether appearing now or in the future?]
This case illustrates at least five very important pdiots This also means that the UFTA does NOT, repeat NOT,
planners: provide anything like a safe harbor simply because the

lanning was done when no creditors were present IF the
Bgnning was done with the intent to defeat any creditors,
Vcéluding future unknown creditors.

(1) The fact that that your clients have no creditors n
when you are doing the planning does NOT mean that th
planning cannot be challenged as a fraudulent transfer b

|later- appearing creditor. Do not also delude yourself into thinking that because you
d your clients execute an Affidavit of Solvency that such
es you a free pass to thereafter to do asset protection
?nning willy-nilly for your clients, because it doesn't. In
act, the value of such affidavits is somewhere between
speculative and dubious, though some planners swear by
(3) If your clients are living in a house that is owned by em.

trust of which they are not beneficiaries, and they are
paying rent to the trust, the arrangement is in danger
being set aside as a fraudulent transfer.

(2) If the stated purpose of your clients' planning is asgéq
protection, i.e., to protect assets against future unknow
creditors, that by itself may be enough to establish act
intent to engage in a fraudulent transfer.

Ji/ gut feeling is that these affidavits accomplishlditt
more than creating a list of assets for creditorsdd #t-
vestigating where stuff disappeared to.

(4) If your clients' relationship with their trust is such th

there is little separation between their financial idergjt aﬁLAI\\INKHSI\é(é-]MFL)JSgTBEEC?—%NNEFL:EOARSONS
the trust may be considered your clients' alter ego and I}{Q i

assets will be available to satisfy their creditors. Except for recognized homestead and statutory exemption
tplanning, and some business entity planning and spend-

hrift trust planning, you should not conduct asset protec-
ion in its own name.

(5) If you are making transfers to trusts where asse¢pro
tion is an issue, make "for-value" transfers instead of gift

NO EXISTING CREDITORS DOES

NOT ENSURE SAFETY As this case shows, the very fact that the clients engaged in

transfers to protect assets from unforeseen futuretoredi
A myth has persisted in the asset protection world that &d the practical effect of a sworn confession that they had
long as you do planning when there are no creditoike intent to fraudulently transfer assets as to all creditors
around, it will ipso facto be safe. That ignores that thho came later. You cannot allow your clients to make this
UFTA has an entire section 4 that relates Toahsfers confession, which means that you cannot allow them to
Fraudulent as to Present and Future Creditbiand which admit that they engaged in planning for the purpose of de-
applies Whether the creditor's claim arose before or aftefeating ANY creditors of any kind.

the transfer was made or the obligation was incurred” : S o
This has significant practice implications:

There is what amounts to &dnsferred actual intefitin
fraudulent transfer law. If you make a transfer that is meaht
to defeat the rights of one creditor, that may be sufficient
for a completely different creditor who comes along latgy vou should not give your clients a memorandum that
to say that the planning was done with actual intent to de- giscusses the asset protective effects of what they are
fraud it too. about to do.

This transferred actual intent also applies on what amougts anq you can't let your clients give affidavits or testify

to an undefined group of unknown future creditors. If you gt gepositions that the reason that they engaged in their
do planning with the intent to defeat the rights of any fu-

You should not have an engagement letter that says
that a purpose for your planning is asset protection.
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planning was because of concerns of unknown futufdRUST AND INDIVIDUAL AFFAIRS
creditors. That doesn't work. MUST BE SEPARATELY IDENTIFIABLE

If your clients so testify or the creditors gets podseessf Alter ego law is once again being expanded to set aside an
any documents that talks about asset protection, that willdlevious asset protection scheme, where the debtors
evidence of actual intent to hinder, delay or defraud crediaimed that they transferred assets but continued to enjoy
tors under UFTA, even if the creditor who does appeand control them.

later was totally unforeseen. ) ]
You simply can't have it all ways: If you expect the trust to

There is little in the law that authorizes asset praiactibe treated as a legally independent entity, then you must
planning generally. treat it as a legally independent entity. That meansrats ar

) o ) . length relationship between your clients and the trust must
However, there is plenty that prevents it, including primagyist at all times.

ily the fraudulent transfer laws of each state. By ancklarg

the legislatures and the courts want to see creditors get pald recently saw in the Ehmawase in relation to a family
on their judgments and they have not given unconditionalC that you cannot treat a business entity like the family
approval to planning that has as its stated purpose fhiggy bank and think that it will still be respected for credi-
shielding of assets from creditors. tor-debtor purposes. Ditto for trusts.

If a client can't stand up and give a straight-faced reasiierely because yomaybe able to do some things from a
why the planning was done for legitimate purposes (othx standpoint and have them survive scrutiny does not
than to lessen the rights of creditors), that planning will eean that they will survive the civil court's scrutiny under
in grave danger until the UFTA statute of limitations hasominee and alter ego theories. It may very well be in

run. many cases that a much higher standard of separation and

independence is required to survive a judgment collection
TRUSTS WITH PERSONAL RESIDENCES challenge than would be required to meet a tax treatment
SHOULD CHARGE RENT TO BE RESPECTED standard.

The District Court repeatedly focused on the fact that the&sseT PROTECTION'S

Townleys had transferred their home to the trust, but hgghyR.LlETTER WORD: G IE T

continued to live in it while paying no rent or even the util-

ity payments. This fact was important in determining thathe fraudulent transfer laws are primarily aimed at transac

the trust was really just a nominee of the Townleys ar theions that are without "reasonably equivalent value". The

alter ego. quite logical reason for this is simple: If the debtor doesn't
get back something of value from the transferee, there is

The upshot of this is obvious: If you expect to put a pefpthing available for the creditor to satisfy the judgment.
sonal residence into a trust of which your clients are not

beneficiaries and have the arrangement respected for cr&lfts are inherently without “reasonably equivalent value"
tor-debtor law purposes, it is critically important that aince by definition, there is no consideration for a gift.

normal landlord-tenant relationship exist between the cli-

ents and the trust, with rent, utilities, renter's insurance, gggcause of this (and although | know that gifts are a bread-
paid by the clients. and-butter technique for estate and charitable planning), if

asset protection is an issue then gifts should be avoided
Also note that the tax law usually does not matter in detdrecause they are easy for creditors to set aside.
mining state creditor-debtor issues. There is a Grand Can-
yon-sized disconnect between tax law and creditor-debtgdE BOTTOM LINE

law. Asset protection is a very difficult planning area. Thisec

What often makes the difference in both tax law and credjustrates that there is no "safe harbor” simply because the

tor-debtor issues is the existence - or non existence - ofl@Nning was done at a peaceful time when there were no

truly independent entity or an arms-length relationship. cretilltgrsdon the horizon. That is a myth and one that is now
exploded.

You cannot do asset protection planning in its own name
and expect it to survive scrutiny. Either the asset protection
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will be explainable for legitimate, non-creditor reasons, or MOVITZ V. FIESTA INVS,, LLC

in many situations it will probably fail. (In re Enmann)
_ _ N 319 B.R. 200, 206 (Bkprt. D. Ariz. 2005); Order Gtiag Trustee's
And, as with business entities, you must respect trusts Ngion for Summary Judgment, etc., of December0b52 Order With-

separate stand-alone legal entities. This includes payingrawing Courtss Opinion and Order Dated Decemb@005, dated
rent when a home is in the trust. January 25, 2006; Case No. 2-00-05708-RJH; Adweidar 04-00956.

Finally, you must avoid making gifts where asset proteﬁfE otpr:nlon_ unfavorf_;lble t(()j_delbtors gets even worse, but
tion is a concern, because gifts are inherently weak for N there IS a surprise ending:

of transfers for creditor-debtor purposes. Summary: A federal bankruptcy court in Arizona granted
g\lfle motion of a bankruptcy trustee to take possession and
&ontrol of an LLC of which the bankrupt debtor was a
ember, and to make distributions or dissolve and liqui-
date the LLC as necessary to satisfy creditors. If folthwe
the decision has the potential to circumvent charging order
CAUTION A POSSIBLE protection in bankruptcy for purely passive membership
STATE-BY-STATE VARIANCE interests in limited partnerships and LLCs, especially

where the entity is used primarily to administer family as-
Note that some states have rejected the notion of transtgsts without any significant business purpose.

ring and intent to defeat the rights of an "intended but uni
dentified future creditor”, contrary to the plain text of the EHMANN |

Uniform Fraudulent Transfer Fact. Thus, there may b N
some states where th@wnleyresult would not necessarily 8” February 9 of 2005, Chris Riser and | related what hap-

C g pened in the federal bankruptcy caseMiivitz v. Fiesta
occur based on existing case law. Investments, LLQIn re Ehmanj, 319 B.R. 200, 206

The problem is that the concept of "asset protection", i.€Bankr. D. Ariz. 2005) (a/k/a "Ehmann" or sometimes "Fi-
specifically planning to defeat the rights of unknown futurésta Investments"). The bankruptcy judge had at that time
creditors, is relatively new and nobody really knows hoiust held that the debtor's non-managing membership inter-
the courts will treat this type of planning. Until this aca €st in an LLC, including the debtor's non-economic rights,

law is better settled, the smart planners and clients veill pimay be the property of the debtor's bankruptcy estate. This
sume the worst. holding was despite Arizona law restricting the involuntary

transfer of a member's LLC interest, which was deemed

My feeling is that the arguments now being raised as jifapplicable under the Bankruptcy Code.
why the fraudulent transfer will not defeat asset pratacti

planning done in its own name has the same ring as tHee central issue of the earlier Order was whether déder
arguments pitched in the 1990s as to why so-called foreig@nkruptcy law applied, or the restrictive Arizona LLC law
asset protection trusts would be respected by the Uapplied. This turned on whether the articles of organization
courts and the contempt remedy would not be used — atfl operating agreement defining the membership interest

we all know now what a disastrously wrong analysis th#@s an “executory contract” requiring the application of
turned out to be. Arizona law under section 365 of the Bankruptcy Code.

The flip side was whether the membership interest was a
The courts want to see their judgments enforced, and plafon-executory contract”, and thus simply a property inter-
ning that is specifically meant to defeat such enforcemesit under section 541 of the bankruptcy code such that fed-
will always and quite understandably be viewed with theral bankruptcy law would apply, rather than Arizona law.
greatest skepticism by the courts.

Arguably, the real art of asset protection planning is €re
ing a fundamentally sound plan to accomplish legitima
client objectives that, as an incidental and collateralezon
guence, has a solid asset-protective effect.

[As a refresher, executory means that there are duties that
must be performed in order to receive benefits; non-

executory means that the benefits will be received even if
nothing further is done.]

After a very detailed analysis, the court concluded that a
membership interest which does not include any manage-
ment rights or responsibilities and does not require the non-
managing member to do anything of substance should not
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be considered an executory contract. Such a memberghime to satify creditors). The Court rejected suggestions
interest should be considered part of a non-executory ctimat it was limited to an injunction to prevent further loans
tract, and the membership interest would be subject to sEom being made, since:

tion 541 of the Bankruptcy Code, rather than Arizona law. _ _ _
The conduct of Fiesta and its manager since

The Court noted that the membership interest might havéhee I&J:éz?'ism:ﬁtp%momi?;ted?:?;c;?stgeﬁ an

been considered an executory contract if the member haﬁn \?\,ere a revocamep living spendthrift

substantial obligations to perform, and the non-trust. * * * Utilizing a legitimate business

performance of which would have amounted to breach ofstructure for the sole purpose of shielding

contract. But the debtor simply had no such obligationsirsjc‘;irgom creditors borders on a fraud on

under the LLC's operating agreement. U

, L - Section 365 of the bankruptcy code gives the trustee
The effect of the court's ruling is that the restrictive- la nower to accept or reject executory contracts. How-

guage of an operating agreement does not control the cred: .
tors' rights in bankruptcy if the debtor's interest was non-éver’ subsection 365(c)(1)(B) says that the trustee

cannot assume or assign contractual rights if the other
executory. In other words, the bankruptcy trustee becomeBarty to the contract does not agree. It is against this

ar:‘)ul! drgsergt?gr Ofstge LLC even if the operating <"‘greememprovision that operating agreements are often drafted
provi WISE. to prevent a bankruptcy trustee from taking over the

The Ehmannruling caused much consternation in assetdebtor's interest. However, tB&amanncourt went out
protection circles, since it had the potential to defuse the?f its way in Footnote 17 to warn practitioners against
charging order protection in bankruptcy for most limited relying on § 365(cYor passive membership in-
partnerships and limited liability companies for partners or'®"®s's:

members who had purely passive roles and no substantiajgjstate planners' reliance on § 365(c) to

duties to the entity. Planners had to find some duties for th@revent creditor access to assets is proba-

partner or member to perform, but not duties that theyg'yre';[rs]g'r‘?tcien?’O?Ste;eﬁgtavf‘f’i*:ﬁ{:ﬁ \ia“ O%Fl)iegi}:)“ngs

might find a creditor someday doing. This isn't always easyog the memb%rs. In this arcane an(? overly

to do. And as difficult for planners as this decision was, ittechnical area of law, it is worthwhile to

was about to get much worse . . . remember the fundamental reason why special
treatment is accorded executory contracts as
EHMANN Il compared with other assets and liabilities

of an estate -- to permit trustees to real-
Having established that federal bankruptcy law, and nofze on ggtgiﬁcﬁhgreaggivge%‘% r?;?ﬁ;r‘ﬂge
Arizona law, applied to the debtor's membership interest in,, i+ 1o administrative liability  that
the LLC, the bankruptcy trustee attempted a bolder mov&yould accompany contracts that lack such a
to get around the charging order protection. The bank-et value.
ruptcy trustee moved for summary judgment to establish

that the bankruptcy estate was a full member of the LL@,OM'V'E'\IT'A‘RY

and appoint a receiver to take charge of the LLC SO thglare are many painful lessons to learn fromEhenann
proper distributions could be made and creditors Sat'Sf'edopinion. These lessons go to how business entities are used

The Court agreed, granted the Trustee's motion for suffr asset protection purposes. Planners must realize that

mary judgment, and ordered the appointment of a receiJgfSts are the vehicle for holding personal assets, and that
usiness entities are for fulfillingona fideeconomic ven-

with the admonition that the receiver could, if necessarzl, o _
cause the dissolution and liquidation of the LLC in order {§r€S- Trouble often results when this dichotomy is forgot-
ten or ignored.

satisfy creditors of the member debtor.

The debtor, other members, and even non-members fa@nners should take this sentence fromEhmannopin-

taken loans from the LLC. Although the loans were full{P? @nd have it tattooed on their forearm: "Utilizing a le-

repaid with interest, the Court noted that these loans wéiimate business structure for the sole purpose of shielding
all violations of the LLC's operating agreement. AIthougﬂsse_tS from. creditors borders on a fraud on qredltors,. Yet
the loans did not harm the LLC, at the same time little gpat is precisely what many planners are doing when they

no distributions were made to members (including tiuff purely personal assets into a family limited partner-
debtor member, which distributions would of course have
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ship or LLC having no real purpose but to hold title to thereating an entity and waiving goodbye to the client when
assets. the check clears is doing poor service to the client.

Another lesson oEhmann(and a lesson that is endlesslyrhe Ehmanndecision is a troubling outcome for those who
repeated in case after case without being heeded), is thahawe family limited partnerships and LLC and have used
matter how well a business entity is originally structured, their entity as a family funding vehicle. And that is exactly
cannot be expected to stand up to creditors if it is usedvelsy the decision was later withdrawn!

the family piggy bank. Th&hmanncourt expressed great

interest in the fact that at one time more than 70% of tA&!E SURPRISE ENDING

LLC's assets were loaned out to either family members-pﬁ
projects owned by family members. Even though the loa
were all paid back with interest, these loans clearly violat
the LLC's operating agreement and indicated to the co
that the members' real intention was to operate the entity,

a living trust disguised as a business entity.

e Ehmanndecision was so unfavorable to family limited
rtnerships and LLCs that Fiesta Investments LLC (the
C at issue) paid $85,000 to settle all creditor's claims
ainst the LLC and all administrative costs in full, which
5 conditioned on the court's withdrawal of its December
7 opinion in the case. The grounds were obvious enough:

Client must be warned that they cannot misuse a busin
entity as the family loan vehicle to the exclusion of th
rights of creditors and then later hope that the entity wj
stand up to prolonged creditor attack. Such misuse is

open invitation to the courts to search for unusual theori&gn is as a tax lawyer who frequently advises cliemte
for relief, such as thBhmanncourt's prior executory/non- ,qe o imjted liability companies for estate planning pur-
executory analysis, to make the assets of the entity av%li-

. ses."
able for creditors.

EiSRre, it is essentially conceded that the general manager

f Defendant Fiesta Investments is particularly interested
eliminating any precedential effect this Court's Decem-

7th Opinion might have, because his principal occupa-

. o, Weighing the equities between "the 'buy and bury' strategy
Planners must further realize that most creditors attorn%at the Ninth Circuit has criticized” and "the interests

tahre n_ot Sj[tUp'dt’ btUt oftetn are JIUSt as creatl\{[e In t‘;;{elor:'ﬂﬂsecured creditors in this case who are understandably
eorieés 1o get at assels as planners are at protlévang t ,, ., more interested in getting their debts paid than in the

Bankruptcy trustees, who daily watch the debtor's 9ame 8l of executory contracts as applied to family planning

creditpr dodge ball, can be. even more creative in additiEﬂCs, "theEhmannultimately court agreed to withdraw its
to being patient and tenacious. Any judge who has sat B88cember 7. 2005 opinion
r ’ '

the bench for any appreciable period of time has seen his o
her share of debtor tricks. CONCLUSION

When a business entity is making myriad loans to membeyges this mean that tighmannopinion and all the forego-

and other insiders but not making distributions to benefitg discussion was all for naught? Of course not. For al-
the creditors of a member, one can expect the creditors, théugh theEhmannopinion was withdrawn, | predict that
bankruptcy trustee, and the judge to all be looking forfature courts will continue to look to its reasoning for guid-
theory that will allow the invasion of the entity to avoid thence even if the withdrawn opinion cannot be relied upon
injustice of a debtor protecting assets within such atyentias precedent. Planners simply must take the executory/non-
as if it were a spendthrift trust. (THghmanncourt made executory issue into account, and they must strenuously
precisely this point by referring to Arizona's spendthrifdvoid using business entities for personal or family pur-
trust statute in footnote 18 of the opinion.) poses. Even the judge in the Ehmann case seemed to pre-
dict this with his final comment that "regardless of what

Anottherblesson thtrT:gnnls tlha;bnot Op(;y rgusj a plannerthe Court does here, it cannot disagree with [the] observa-
create business entities only foona fide business pur- ticgn that "History cannot be rewritten.™

poses, but even after the entity is formed the planne
probably must assist clients in seeing that the entity rcontiadditional information about the Ehmann case, idalg copies of
ues to be used as intended and is not misused for eithege orders and the original Complaint, is avaléab at
personal purposes or in violation of its own Operatin@tp://www.assetprotectlonbook.com/AZ_Ehmann_Z(ﬂﬁ)S.h
agreement. Clients should also be expressly educated and

warned against using business entities for personal pur-

poses, and the dangers of repeated insider loans. Simply

Summer 2006 Edition Adkisson & Riser’'s Developmiendsset Protection and Wealth Preservation Page 1

More information: 888-359-8851 or info6@risad.com

© 2006 by Riser Adkisson LLP, all rights reserved, and no portion ohéhisletter may be reproduced whole or in part without the expressnwermission of Riser Adkisson LLP. Not Certified by the
Texas Board of Legal Specialization. The information herein igdoeral educational and informational purposes only, and is No Subfstittie advice and counsel of a local attorney in your state.



IN RE BALDWIN debtor has as a partner under the partnership agreement and

2006 WL 2034217 state law, including the right to seek dissolution.”
(10th Cir. BAP, OKla., July 11, 2006)

: - . ... _The court noted that under the partnership agreement and
Summary: In an unpublished opinion, the 10th Circuit hagy ahoma law, the daughter's rights were very limited and
held that a bankrupt debtor's limited partnership interest|8; ot include the right to seek dissolution of the partner-
property of the bankruptcy estate, but that a bankruptgyi, Thys, if the bankruptcy trustee were bound by the

tru'steg's ability .to force a partnership distribution Or(ﬂisspartnership agreement then the trustee would not have the
lution is determined by the partnership agreement and Stﬁ&ht to seek dissolution.

law (Oklahoma, in this case).

The 10th Circuit did hint in a footnote that, because the

daughter had a right to withdraw from the partnership, and
pparently, to take her share of the partnership assets with

daughter owning a 99% limited partner interest, and th&" the trustee might be able to enforce that provision on

parent's trust owning a 1% general partner interest. Tﬂ%r behalf. However, the court_refu_sed to rule on that issue
partnership agreement gave exclusive management Qf§ause the trustee had notraised it.

control to the general partner, and expressly provided th§ahoma law allows a court to dissolve a partnership
“[t]he Limited Partner shall not take any part in or ifé& \,hen it is "not reasonably practical” to carry on the busi-
in any manner with the conduct or control of the busine§gss of the partnership according to the partnership agree-
of the Partnership or have any right or authority to act f?r'ient, which allowed the leasing of real property and any
or on behalf of the Partnership.” other business activity allowable under Oklahoma law.

The partnership held 200 acres of undeveloped land usggh gentor's father, who set up the partnership in 1994,
for grazing cattle and a ranch house in which daughter adisieq that he did so for the specific purpose of removing
her husband resided. The property was estimated t0 R&ets from his estate, while still maintaining contrdhef

worth $400,000. During their tenancy, daughter and hggsets by way of controlling the 1% general partnership
husband paid the mortgage, taxes, and utilities. interest. The father also testified that the "primary and con-

In 2004, daughter and her husband filed a Chapter 7 baHRYING purpose” of the partnership was estate planning,
ruptcy petition. Upon the bankruptcy trustee's filing of afynich was still ongoing.

adversary action and a trial, the bankruptcy court declargfly p,siness of the partnership included an investment in a
the daughter's limited partnership interest to be the prgp;

- ) tual fund which made a small profit, the sale of lumber,
erty of the bankruptcy estate and available to creditors, a&ﬁl{j the potential future subdivision of the ranch property
ordered the partnership to be dissolved.

into residential lots.

FACTS

In 1994, Parents created a limited partnership with th

Both the daughter and the parent's trust appealed, claimgidseq on this evidence, the 10th Circuit held that the bank-

that the bankruptcy trustee should be treated as an assi%%tl-:‘cy court was wrong in finding that the partnership no

of the daughter's limited partnership interest. As an al]B'nger served an estate planning purpose, finding that:
signee, the bankruptcy trustee’s rights with respect to the

interest would be limited to partnership distributions, with "the limited partnership was set up to allow

no voting or other rights (such as the right to vote for a dis{father] to retain complete control of the
solution) partnership assets during his lifetime,

while at the same time removing them from

.- - .. his estate for tax purposes. This purpose is
In deciding that the limited partnership interest was prop-giij being served and will continue to be

erty of the bankruptcy estate, the 10th Circuit court brushederved even if the partnership were to be-
aside any possibility that the limited partnership agreemengome totally inactive.”
could be an executory contract (and rightly so — the dau

ter had no real obligations of any sort to the partnership)%oreover’ the 10th Circuit held that the partnership was

“still serving a valid commercial purpose because:

Thus, because the debtor’s limited partnership_interest beshe general partner has made, or attempted
came part of the bankruptcy estate upon the filing of they make, profits for the partnership that
bankruptcy petition, the court held that, “the trustee inwere then reinvested in the property. Such
bankruptcy steps into the shoes of the debtor with respedtrofit-seeking efforts, such as the possible

to partnership interests and may assert whatever rights th°2€ ©" subdivision of the real property,
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are expected to continue as circumstances partner or non-managing LLC member wants to keep her

allow, and serve the partnership purpose of non-economic rights (such as the right under the partner-
preserving and maintaining assets for the

benefit of [father]'s heirs. Given that the ship agreement or state law to dissolve the partnership or
partnership was set up, among other things, LLC) out of the reach of a bankruptcy trustee, the partner-
to hold, improve, and sell real property, ship agreement or LLC operating agreement should be

along with any other valid business purpose, drafted so that it would be held to be an executory contract
we can only conclude that the partnership is

still operated within the parameters of its under bankruptcy law, so that the bankruptcy trustee’s in-
stated purposes." terest would be limited to that of an assigriee.

Further noting that the partnership agreement did not f@enerally, to do so, the limited partner or non-managing
quire the general partner to recognize or deal with an 4$-C member had to have some active duties to be fulfilled.
signee, such as the bankruptcy trustee, the 10th Circuit hiélthe partnership agreement or LLC operating agreement
that the bankruptcy court should have taken additional tegas determined to be a non-executory contract, the bank-
timony to determine the character of the interest held byptcy trustee would have all of the rights associated with
the bankruptcy trustee under the partnership agreement #rel partnership or LLC interest, including, potentially (if

the rights of the bankruptcy trustee and the general parttiee right existed under the agreement or under state law),

in relation to the partnership. the right to vote to dissolve and liquidate the partnership or
LLC, which if successful, would result in the bankruptcy
The court concluded: trustee owning the debtor’s share of the net assets of the

"Since the trustee holds [daughter]'s rights dissolved and liquidated partnership or LLC.

with respect to the partnership, and since

[daughter] has neither management power un- The trick for planners drafting partnership and LLC agree-
der the partnership agreement, nor any pre- ments is not to include duties that one would not want a
sent right to dissolve or liquidate the creditor performing if the agreement nonetheless was

partnership, then the trustee doesn't ei-

found to be non-executory (such as management duties
ther. [Daughter], and therefore the trustee, . .
does have a right under state law to require relating to partnership or LLC assets that could put assets
the general partner to exercise his partner- in the hands of the creditor), and/or to include duties that
ship duties as a fiduciary.... In addition, may be to the economic disadvantage of the creditor (such

the trustee has succeeded to any rights
[daughter] could exercise under the Limited
Partnership Agreement . . .. However, since
the partnership is operating as allowed un-

der the partnership agreement and Oklahoma

as mandatory capital call provisions).

DON'T COUNT ON STATE LAW COMPLETELY

law, we are constrained to say that the Some planners are laboring under the false assumption that
trustee has no present right to force either if they form a limited partnership or LLC in a state that
dissolution of the partnership or liquida- restricts a creditor's remedy to a charging order, then they

tion of its assets.” need not worry about whether a creditor can force a disso-

Thus, the 10th Circuit affirmed the bankruptcy court's find#tion or or;[herwise rer?ch pzrtrgership ((j)r_ LLC asfsets.dH_ow-
ing that the bankruptcy trustee owns the 99% limited paﬁer' to the extent that a debtor Is driven or forced into
nership interest, but reversed the order dissolving the pat&NKruptcy, the protections of state law may wither.

nership and remanded the case back to the bankrupigye that the ruling in thEhmanncase, certainly consid-
court to determine what rights the general partner hasduq g creditor-friendly ruling, arose under the law of Ari-

conduct the business of the partnership without regardztgna’ a state which arguably has the strongest of all pro-
the demands of the bankruptcy trustee.

In other words, the bankruptcy trustee gets the 99% limited , , ,
or cases holding that certain LLC operating agesgs were execu-

partnersh!p interest, but Canr.mt force a I|qU|dat|o_n OT tg contracts,see Matter of Daugherty Construction, Incl88 B.R.
partnership. The bankruptcy judge now must decide jugf7, 612 (Bankr. D. Neb. 1998yliford Power Co., LLC v. PDC Mil-
how much the general partner can ignore the bankruptey Power, LLC866 A. 2nd 738, 750 and n.29 (Del. Super. 200dJ; a

trustee while conducting the business of the partnership. Sumlin Construction Co., L.L.C. v. Tayl@50 So. 2nd 303, 311 (Ala.
2002). For cases holding that certain LLC operatiggeements or part-

ANALYSIS nership agreements were not executory contraetsMovitz v. Fiesta
Investments, LLC (In re Ehmani319 B.R. 200 (Bankr. D. Ariz. 2005);

A line of partnership and LLC cases over the last decade&'ﬁﬁsfna;ris,ﬁg](ﬁsr;?m% '-S-r%f:gs%? 72%% ((SZQ';: sE'E[))'n\l/ 2 932?0);
so, most notablyin re Ehmannjndicate that, if a limited : P o e '
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debtor charging order protection since the Arizona legisleeally is no reason why a creditor should not take this type
ture specifically limited a creditor's remedy to a chaggi of interest outright, since such a taking should not interfere
order. The ruling in theBaldwin case, also creditor- with the business of the partnership or the relationship be-
friendly, arose under the law of Oklahoma which also tsveen the active partners. But how best to tell the differ-
considered to have pro-debtor partnership law. ence between an active interest and a purely passive inter-

. . est?
TheBaldwin case reminds us that:

) The Ehmanncourt struggled with this issue, and adopted
(1) State law determines the nature of a bankrupt debtqRg executory/non-executory approach that we have previ-
partnership interest; but ously written about. If the interest was executory, this
fpeant that the debtor partner owed duties to the partnership
such that the court could presume that a relationship with
the other active partners might be interfered with. How-
Both Baldwin and Ehmannreinforce these principles. In ever, if the interest was non-executory and there were no
other words, absent substantial duties to the partnershipmganingful duties for the debtor partner to perform, there
LLC, expect a debtor’s entire partnership interest or LL@as no possibility of interference with the other partners
interest — including the right to participate in managemef@nd therefore the bankruptcy trustee would be allowed to
and the right to vote for or otherwise seek dissolution — take the interest and all rights in it under section 54hef
be part of the bankruptcy estate. bankruptcy code.

(2) Federal law determines the extent to which that partn
ship interest becomes a part of the bankruptcy estate.

Once federal bankruptcy law has been applied to determy contrast, theBaldwin court spent little time agonizing

the general extent of the bankruptcy trustee’s interest in er the executory/non-executory issue, finding simply that
partnership or LLC (i.e., whether the trustee steps into tHe instant partnership interest was non-executory in nature
shoes of the debtor or is merely treated as an assigné@}ij thus allowing the trustee to take the interest in fee sim-
state law and the partnership agreement or LLC operatipl§ absolute under section 541. One wonders what might

agreement determine what rights the bankruptcy trusteave happened had the daughteBatdwinhad some sub-
has. stantial active duties in regards to the FLP, such as te man

age the cattle grazing operation, etc.
In order to avoid giving a bankruptcy trustee the right to

force distributions or to dissolve and liquidate a partnersripNEWLY DEVELOPING STANDARD?
or LLC, one must choose state law wisely and carefull . . . .
draft partnership agreements and LLC operating agr nother warning by th&aldwin court, hidden in footnote

ments. Planners should consider the rights of assigneje of the opinion, is that "absent its ‘for profit business

executory contract issues, and the possibility that, despﬁ’t'é’jposes’ the limited partnership might not be a lawful

best efforts, a bankruptcy trustee or receiver may take C(glﬁ_rtnershlp under Oklahoma law.” An entity that lacks a

trol of a partnership or LLC interest. Standard forms wi siness purpose might be disregarded, making the assets

not suffice where asset protection is a primary concern. purportedly owned by the _entity (_)wned instead by the pur-
P P y ported owners of the entity. This would make assets di-

DELECTUS PERSONAE rectly available to creditors of a debtor-owner.

It is worth remembering that partnerships and LLCs aféklahoma partnership law requires a for-profit business
entitiesdelectus personaeneaning that at their core theypurpose for a valid partnership (including a limited partner-
are relationships of trust between the partners or membé&Rip)? Some states specifically have eliminated the for-
Because the partners or members have to work with edthfit business purpose requirement in their limited part-
other and trust each other in the operations of the entityn@rship statutes, and even more specifically have elimi-
follows that they should not be involuntarily forced into &#ated the for-profit business purpose requirement for
relationship with a third-party (such as a creditor). ThukLCs, allowing instead for “any lawful activity.”

charging order protection exists to prevent an involunta

forced partnership. f\YonetheIess, business purpose” is a theme that has re-

cently appeared in other cases involving business entities.
The problems arise when a limited partnership or nol-seems like the law is slowly developing a "business pur-
managing member is involved, since their interests are pagse test" that will sort out entities that are being operate
sive in nature. These interests are much closer akin to that

of a common shareholder than somebody's partner. Theggia. stat. § 54-144 and § 54-1-202.
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as businesses as opposed to those that are just shellsdiar distributions to himself, and used those funds to pay
asset protection purposes. This trend and the fact tha father's expenses to the extent of $4.3 million.

Oklahoma law requires a for-profit business purpose case . _ . _ o
put the facts irBaldwin on the borderline, and it is appar-The 4th Circuit court, in certifying the issue to the Virginia
ent that the court struggled with these facts. Supreme Court, noted that while the charging order is ordi-

narily the sole remedy of a creditor of a partner, a showing
The lease of the partnership’s land for grazing and tbé& abuse may warrant reverse veil piercing, even in a case
long-term property development plan seems to have madeere there are non-debtor owners, if those owners are
a difference. However, if the sole asset of the partnerstupmplicit in the abusive scheme. The Virginia Supreme
were a single piece of real estate in a residentighber- Court agreed and so held.
hood with no commercial activity, for example, the busi-
ness purpose issue may have changed the character oMKEH ADO ABOUT SOMETHING

case entirely. So where does all this leave planners? Many are justifiabl

AND DON'T FORGET REVERSE PIERCING. ... confused and a bit worried. Because the final judgment in

Ehmannwas withdrawn pursuant to a settlement agree-
This developing "commercial purpose test" standard dowaent, Ehmanndoes not have formal precedential value,
tails into another line of cases where creditors wele @ although it appears that courts will look to it anyway.

make successful end-runs around the charging order pro-

tection by asserting other veil piercing theories, i.e., tHa¢ 10th Circuit made clear that the opinionBaldwin
entire entity was just a sham to defraud creditors. should not be considered binding precedent; in other
words, the court may yet change its mind as the law in this

In Litchfield Asset Management Corp. v. Howell,97% area continues to develop. Thus, even in the 10th Circuit
owner of a Connecticut LLC who owed a large debt cothis issue is still up in the air. Although, lilghmann the
tributed about $150,000 to an LLC after he had been su8aldwin opinion is technically non-precedential, look for
The other owners, including the debtor’s children, contrilthe 10th Circuit's rationale in the case to be of interest to
uted $10 each. The owner used LLC funds to pay personalrts that confront these issues in the future. Perhaps the
expenses and otherwise commingled business and pers@&diwin opinion was sent up as a trial balloon by the 10th
affairs and funds. The court held that, although the creditGircuit?

had the remedy of a charging order available, it would _ _
“disregard the fiction of a separate legal entity toqaghe [N the meantime, smart planners will conduct themselves as

shield of immunity afforded by the corporate structure in’h EnmannandBaldwinare established precedent. Planners
situation in which the corporate entity has been so coffflo do not carefully consider the issues of partners and

trolled and dominated that justice requires liability to beLC members in bankruptcy in the 10th Circuit and else-
imposed....” where do so at great risk to their clients.

A similar example of “reverse veil piercing” occurred irf\SSet protection is not a game, and not something to take
C.F. Trust, Inc. v. First Flight Ltd. Partnership.the lightly. To the contrary, it is a highly complex and techni-
debtor, who owed two creditors over $7 million, owned g@l Practice area where multiple overlapping bodies of law
98% limited partnership interest in a Virginia limited partthere, partnership law and bankruptcy law) create both op-
nership that operated a commercial rental property. TRertunities and traps for planners. Because the courts natu-
debtor's son owned the $2 general partnership interd&ly favor the enforcement of judgments, there are far
owed two creditors over $7 million. After the two creditor§n0re traps than opportunities.

obtained judgments and charging orders, the limited paft:
nership made transfers to a wholly-owned corporation th
in turn, made distributions to the debtor for his living ex-
penses. The debtor also transferred a 49% interest to
son, making his son the majority owner, and the partnel; .,
ship agreement was amended to give the son the sole con-
trol over partnership distributions. The son made non pro

e courts are only now starting to address asset protection
Tanning directly, and with a slowing economy and a col-

sing real estate market in some areas of the country, we
expect to see a more opinions which address issues
as these. Stay tuned.

370 Conn. App. 133, 799 A.2d 298 (2002).
4306 F. 3d 126 (4th Cir. 2002), opinion on certifgpgestion, 266 Va. 3,
580 S.E.2d 806 (2003).
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IS YOUR CORPORATION REALLY not working for the corporation or the liability is caused by
PROTECTING YOUR ASSETS? an employee.
by Joseph Petrucelli, LL.M.
One rationale that courts have used to pierce the corporate
Flyer after flyer and seminar after seminar and “asset pweil is the failure of the corporation to follow corporate
tection planner” after “asset protection planner” tout thiermalities. For instance, the corporation may fail to hold
use of corporations, especially Nevada corporations, fannual shareholders’ meetings, annual directors’ meetings,
asset protection. The typical claim is that by putting yodo have directors approve certain acts, to use a proper cor-
business and, in some cases, personal assets into a corfanate signature line, or any of a dozen other things that
tion, creditors will not be able to get at those asseteuf would constitute a failure to follow corporate formalities.
are ever sued. You then plunk down anywhere from $99Itosuch a case, the court may rule that because the corpora-
several thousand dollars to have someone with minimaltan is not being treated like a corporation, it should be ig-
no legal training pull a form off the internet or out of anored for “asset protection” purposes as well.
book and send it to you in a three-ring binder with the cor-
poration’s name embossed on it and the person’s solefmother reason the court could “pierce the corporate veil”
oath that in fact you are “creditor protected.” is that there has been a co-mingling of the assets of the
corporation with the shareholder’s personal assets. This can
What planners at seminars, websites and flyers oftetofailoccur in situations where personal expenses are being paid
consider is that there are two types of liability that n@ed with corporate funds. It could also occur in instances when
be considered. The first is corporate liability and how the corporation is using personal property of the share-
could affect the shareholder’s personal property. The sémwlder such as when the corporation is being run from the
ond is shareholder liability and how it could affect thehareholder's home or using a vehicle leased in the share-

property of the corporation. holder's name. Corporate co-mingling can also occur when
the shareholder is using corporate property for personal
Corporate Liability purposes like using a corporate computer for personal

business or driving a corporate car on off hours. There, the
It is generally true that a corporation is a limited li@pil court might hold that the corporation and the person are
entity. The basic idea of a corporation is that someone gife and the same.
ing the corporation should not be able to get at the share-
holder’s personal assets unless there is a reason toe'piéithen a corporation and a person are considered one and
the corporate veil.” So, operating a business through a ctite same, the courts apply the alter ego theory. When there
poration may make excellent sense as long as you provisl@ high concentration of corporate ownership in the hands
no reason to pierce the corporate veil and as long as yaflone or only a few shareholders, there is the possibility of
are not the only employee of the corporation. the court saying that the corporation and the shareholder’s
are so indistinguishable that they should be considered one
What many planners fail to explain is that a person is and the same so that the shareholder should be responsible
ways responsible for his own acts. That means if you #tg the debts of the corporation.
working for a corporation, even your own corporation, and
do something that results in a lawsuit there could belmany of these circumstances, the corporation will not act
judgment against you and you would be responsible to pay a limited liability entity. If the corporate veil pgerced
the judgment with your personal assets. In such a case, freany reason, you run the risk of losing your personal
corporate veil would be of no consequence and the credif@sets.
could proceed against your personal assets directly. So, a
corporation may be good for avoiding liability for the acPersonal Liability
tions of other employees, but will generally not shield you
from personal liability for your own actions in working forOn the other side of the coin, a corporation is typically
the corporation. considered a separate legal person from the shareholders.
That means that the creditors of the shareholders should
The other problem is that there are any of a dozen legalt usually be able to get access to the assets of the corpo-
theories for “piercing the corporate veil.” What this meanstion.
is that in many instances the shareholder’'s assets are not
safe from creditors. This is true even if the sharehokler i
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However, there are reasons why corporate assets wouldhiat the majority shareholder in a privately held company
fact be available to creditors of the shareholder eitirer dwes a fiduciary duty to the minority shareholder and may
rectly or because the creditor could obtain control of thee forced to allow the corporation to liquidate sufficient
corporation. If a creditor gets control of the stock of thassets to pay the debt. Worse, in many states a minority
corporation, the creditor gets control of the assets inside gte@reholder can bring a suit for involuntary dissolution of
corporation. So, by using a corporation for “asset proteitie corporation and force the corporation to liquidate to
tion” what you have really done is create a nice little gicnpay the debts owed by the shareholder. In short, having
basket where creditors can go grab a sandwich unless gouporate stock exposed to creditors can result in severely
take proper steps to protect the sandwiches. negative consequences.

Without getting too technical, the Uniform FraudulenDoes that mean that the corporation is worthless? No, but
Transfer Act (the “UFTA”") as adopted by the various statedsent proper planning that is typically not done by “plan-
and the Federal version of the UFTA which is called theers” selling corporate identities to reduce taxes and pro-
Federal Debt Collections Procedures Act of 1990 (thect assets, you could be facing serious problems that could
“Federal Act”) essentially say that if property is tri@nsed have been easily avoided if you first get counsel from
for the purpose of frustrating, hindering or delaying credsomeone knowledgeable in the field of corporate law. We
tors, that the transfer can be voided by the courts. It al®view corporate structures on an almost daily basis and
says that the court can order not only the property that wasely find one that can’'t be improved by simple changes
transferred but other property of the person to be attachbdt would have cost very little to have done initially.
for the benefit of creditors. So, the idea of putting prgpert
into a corporation for the sole purpose of hindering, delalj-is also important that the business planning be done in
ing or frustrating creditors may be a fraudulent transfer agdnjunction with estate planning so that the two can func-
it is possible that the court could in fact reverse thesfer tion seamlessly. By integrating the business and estate
of the property into the corporation. planning processes, you are better able to meet all of your
objectives and goals. Integrated planning can therefore
Even without the transfer of property being consideredpsovide solutions for protecting the corporation from credi-
fraudulent transfer, there is a possibility that the asdetstor action by providing proper holding structures for the
the corporation could be available to creditors indirectlgtock.
Stock of a corporation is personal property. Under the laws
of most states, the owner of the stock does not have diréa& Petrucelli is a tax attorney who practices ianSDiego County,
ownership of the property of the corporation. For examplga/iformia
California law says that a shareholder does not own the
assets of the corporation and is not entitled to profithef
corporation except in liquidation (after all creditors have THE B.S. BEHIND NEVADA BEARER SHARES
(tj)eeg paid) or when the Board of Directors declares a divi- by Randall Edwards, J.D.
end.
Spend about an hour listening to talk radio and you can't
However, the stock itself is generally available to coedit miss it — that radio ad touting Nevada corporations as the
to satisfy the debts of the debtor. Being able to obtain thalletproof Asset Protection shelter that can keep you from
stock of the corporation is therefore valuable to a creditgetting sued and losing your fortune to those greedy per-
because the owner of the stock generally has rights that sanal injury lawyers who are laying in wait to put your
provide access to corporate assets. name on the defendant line of a meritless lawsuit.

For example, a shareholder has the right to vote to elect fHtere’s no question that Asset Protection is a good idea —
directors of the corporation. If the creditor gets enougdHSt as you'd be irresponsible to drive your car without in-
stock to obtain control of the Board of Directors of the cofilrance, you'd be crazy not to shield yourself and your
poration, the creditor can force the corporation to sell a&oney from a lawsuit. But are Nevada corporations the

sets, declare dividends, buy back the shares of the credife-size-fits-all answer? As a lawyer who has practiced in
or liquidate the corporation to pay the creditor. Nevada since 1983, | have to tell you that the answer is a

resounding "no."

Even if the creditor does not get enough shares to obtgm
r

control of the corporation, the laws of many states provi @e marketing O.f Nevada_cprporatlp ns takes many forms —
om Internet sites promising to incorporate you cheap
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cheap cheap to a network of sales representatives pushimg fact, the whole "bearer share" idea stems from this lan-
Las Vegas-based program. Nonetheless, the legal thegmage, in NRS 78.235(1):

behind the craze is always the same: Because Nevada is the cept as otherwise provided in subsection

only state that approves "bearer shares" — as negotiable aqlaxevery stockholder is entitled to have a

easy to transfer as cash — no one can really ever know wheriificate, signed by officers or agents

owns a corporation at any time, because at any time anyongesignated by the corporation for the pur-

might have the "bearer shares" in their pocket. pose, certifying the number of shares owned
by him in the corporation." That's it.
The theory appears to go something like this: There’s not a word in Nevada stawte that

says "bearer,” no indication that the owner
Because Nevada's corporate statute differs from the Reg-lfair%m‘gort%%rtaﬂzndgggn.tsiangwawhcc:eg\':/%rs ?ﬁ]’e
vised Model Business Corporation Act as developed by th&orporation, and no provision that entitle-
Committee on Corporate Laws of the American Bar Asso-ment to a certificate equates to entitlement
ciation in that NRS does not require that a stock certificatel© hide from a valid debt.
state the name of the person to whom the stock is issu

d .
somehow the stock certificate can be made out simply fﬁ%fact, Nevada case law appears to stand for just the oppo-

"hearer” and thus, just like cash, whoever happens to ite conclusion. As far back as 1942, the Nevada Supreme

. . . . " Surt held that "a transfer of stock between individuals, in
hanging onto the shares at any given time is the "owner

. . order to receive recognition by the corporation, must be
for Asset Protection purposes. Thus, when a creditor hap istered upon its books."” See Petition of Simrak , 61 Nev.

the person who has been running the corporation up Uiy 1, 132 P.2d 605. This concept has been upheld as re-

I‘ng"t}?g”b”c? gfinhlti;e;t;m;:g sl?;(t)e i?{j’tﬁ%u}rat" gifoln dg%n ntly as 1986, in the case of Schwabacher v. Zobrist, 102
judg Y ! \ utly, "o€€, r&ﬁav. 55, 714 P.2d 1003, which again confirmed that an
know who owns the corporation, sir, since | just don’

ownership interest in a corporation is not valid as to the

Ifgr?qvxi(;/(ngere;:g V\?hesg\%rihag?s\:r;e ig%ﬂgngv\yﬁg_wg?; g poration until that interest is registered with the corpora-
Y- 9 ?l‘%n. In fact, the case went on to say that when a stock

right now. transfer isn't registered on the corporate books, the person

Accordingly, the judge will shrug his shoulders, throw hi§ansferring the stock stands as a trustee for the peeson r
hands in the air and confess, "Well, | guess that's the end8ing the stock. Doesn't sound much like the idea that

that. We just can't figure it out, so ... CASE DISMISSEDihere somehow exists a provision under Nevada law that
Next?" authorizes "bearer shares" that can be transferred like cas

To the contrary, it appears that Nevada case law stands for
The debtor then scurries home, where his grandma, jost the opposite proposition.
whoever happens to be holding the stock certificates, says, _ B
"Welcome home’ Sonny here are those pesky pap Ond, undel’ NevadEf. |a.W, the h0|d|ng Of the StOCk Certlfl-
you gave me this morning,” after which life goes on urfateé doesnt necessarily mean anything. In 1921, the Ne-
abated, since the debtor now has the stock (and thus oX@da Attorney General's Office issued an opinion that the
ership of the corporation) back in his hands, with the frugtock certlf!cate does not equate to the stock itself, but is
trated creditor stamping his feet in the backgroundlerely a piece of paper evidencing ownership. See AGO

muttering, "Curses! Foiled again by that darned Nevad® (6-7-1921). In all the intervening years, the Attorney
‘bearer shares' law!" General's Office has never modified or rescinded this opin-

ion. In fact, because Nevada does not necessarily require
That's the theory, at least. Unfortunately, this structure apat corporations issue certificates at all, it makes noesens
pears to be built on a pretty shaky foundation. Here's whyto assume that possession of a stock certificate equals own-

_ _ , ership of the shares anyway.
First, there is no statutory or case authority that stamds f

the proposition that such a thing as "bearer shares" exista\long that same line, Nevada law provides that stock
Nevada - at least not in the form pushed by the "Asset Patrares are personal property. NRS 78.240. All rules, regu-
tection" promoters. There are no Supreme Court opiniolagions and taxes that would otherwise apply to transfers of
dealing with the concept, no Attorney General's opiniongersonal property would also apply to transfers of "bearer
no federal cases and, as far as I've been able to ascert#iares," if indeed such an animal exists. For example, my
no district court opinions upholding such a concept. car is also my personal property. Handing my buddy the
keys until | got back from court wouldn't equate to trans-
ferring ownership, nor could | get away with telling a
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judge, "Gosh, your honor, | don't know who's driving the ASSET PROTECTION
jalopy right now, so | couldn't really tell you who owns the SHORT SUMMARIES

old clunker.” )
IRS vs. Spendthrift Trusts

Thus, even if such a concept as "bearer shares” did some- - ] )

how exist under Nevada law, and even if the transfer i€ IRS has taken the position that it can levy against a
ownership of a corporation could somehow be accorfXPayer's interest in a trust despite the spendthuiti-pr
plished with such ease, there would still be all sorts of e¥0NS, where the taxpayer has a mandatory right to income
tate, gift and capital gains tax issues. Furthermore, theré{¢he trust or any right to receive trust principle eitmew

also the possibility that the transferee of the bearer shafé in the future. C.C.A. 200614006.

would also be hit with any judgment that had been IevieIdnis position mostly tracks civil law as it relates to@&-

against the transfero_r since, as the Schwabacher i ry creditor's right to attach income or principal distr
stated, when an unregistered transfer of stock has occur ions from a trust, i.e., whatever the debtor-beneficiary

the transferee of that stock is "responsible for the burde get, so can the creditor get. The solution is easy: Just

and liabilities growing out of its ownership,” at least a ke sure that the trust document is drafted so thahe-
against the transferor of the stock. Presumably, this woy iary has a mandatory interest in or right to income or

fcarryﬂ\iwt? I a}ny C,Olf.rtbqlr.?er relative to the stock arlS'”Erincipal of the trust. In other words, distributions should
rom the transterors flabiliies. be entirely discretionary with the trustees.

Finally, does anyone seriously believe that any judqg ; A - .
’ ) . . aution that engaging in asset protection for the specific
would fall for this sham? I've been practicing law in Ne gaging P b

vada since 1983, and | know or have practiced before purg?zﬁ)rc]);defeatmg the collection of a federal tax debt can
awful lot of the judges on the Nevada bench, including the '

Nevada Supreme Court. Now, even granting that not evfcreases in Home Equity Not Protected

ryone who's ever been appointed or elected to the bengfihin 40 Months of Bankruptcy Filing

(that's right, in Nevada, judges are elected) is the brightes

lamp on the casino marquee, | don't believe that even the Orlando bankruptcy judge has held that, under the 2006
dimmest of Nevada's legal luminaries would fall for th@ankruptcy reforms, an increase in home value within 40
idea that a corporate ledger book that makes out the owA¥mths of filing bankruptcy is not exempt from collection,
of stock shares to "Bearer," coupled with a befuddle@otwithstanding contrary state law. In other words, if your
looking debtor defendant smugly saying, "Yup, | think home has gone up in value in the 40 month period prior to
might've had some of them stock certificates, but | donthen you filed bankruptcy (whether by payments or appre-
have any now," would somehow leave the judge witho@tation), you can kiss that value goodblyere Sainlay Ch.

any ability to fashion a legal remedy other than dismissalCase No. 6:050-bk-14070 (Bkrpt.M.D.Fla. 2006).

of a case against a debtor. This is another good reason why your home should be in a

| think that the most tame thing that a judge would do ugolid asset protection structure. Quite absurdly, some cli-

der such circumstances would be to declare the debtor toeés are advised to deliberately leave their personal resi-
in constructive, if not actual, ownership of the shares afignce outside of any asset protection structure so that their
order the corporation to be liquidated to satisfy a creditoPglance sheets appear to be more liquid if there is a later
claim. Most of the judges | know wouldn't sit still for justfraudulent transfer issue. This is really bad advice.

that, though; somehow, the phrase "contempt of cou

it . .
keeps springing to mind. (Eonfusmn Regarding

Revocable Trusts and Bankruptcy

So, when you hear that radio ad that promises untold Asse .
Protection by merely filing articles of incorporation in Ne-i‘ &onnectlcut bankruptcy court has held that the Connec-

vada, | have this work of advice: RUN! Actually, a feinon homestead exemption is not effective in bankruptcy if

i the home is held in a revocable trustre Estarella 2006
WAY! words: AS FAST AS YOU CAN. THE OTHER g\ \KR. LEXIS 318 (Feb. 23, 2006). One Florida bank-

ruptcy court reached this same result last yware Bos-

Randall Edwards practices law in California, Nevadarizona and onettq 271 B.R. 403 (Bkprt. M.D. Fla., 2005)
Utah with his primary office in Salt Lake City.

Meanwhile, another judge in the same district (Orlando)
has come to the opposite determination, and held that
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homestead property held in a revocable trust would be pestnual tax if it is registered or doing business in California.
tected.In re Alexander (Bkrpt.M.D.Fla. July 25, 2006). A D. Newcomb,What is FTB’s Position on Delaware Series

Kansas bankruptcy court similarly held (in a decision alLCs, California Franchise Tax Board's Tax News,

ready affirmed by the 10th Circuit) that as to a Kans&dar/Apr 2006, at p. 3.

home held in a revocable trust that the homestead exemﬂ- ) ] )
tion was effectiveln re Keifer 2006 BANKR. LEXIS 319 The California Franchise Tax Board (FTB) has been asked

(Mar. 13, 2006). this question: Does a Delaware Series LLC that has quali-

fied or engaged in business in California is required &o fil
How is this going to shake out? Who knows and, reallthe Form 568 Liability Company Return of Income form
who cares. Revocable trusts are a very poor asset protedy once, for the entity itself, or must the Form 568 be
tion tool and should not be used if creditor-debtor planniritded for each Series?

iS a serious concern. ]
Section 18-215 of the Delaware LLC Act allows the crea-

Alaska Amends Trust Act, Again tion of an LLC with what amounts to “cells” or “subcom-

_ _ partments” known as “Series” that effectively are retgubc
Alaska has once again amended its trust act for the specifi their own stand-alone entity, though they are part of a
purpose of providing greater asset protection. There is N@@e LLC that has paid only one formation fee. Each Series
greater protection for assets in the event of a divorce, be{{gk separate obligations and duties, as well as unique
administration of claims in a divorce proceeding, Short?i"ghts, to the main LLC including profit and loss participa-

statutes of actions for bringing suit against the trustl atjon. An individual Series can also be wound up without
the alleged ability to for non-residents to protect their IRAS;sing the dissolution of the LLC.

in an Alaska trust (fat chance of that last one working).

) ) ) In reviewing the Delaware Series LLC, the FTB com-
The trouble is:For any of this to be effective to protect nented that:

your assets, you probably have to reside in Alaska and
have all your property thereFurthermore, you must also A Series LLC is essentially a master LLC
avoid bankruptcy as the federal bankruptcy law will auto- '@t has separate divisions, similar to an

. S corporation with Q-subs. * * * The
matically trump any contrary Alaska law by reason of the treasury Department has not issued direct
Supremacy Clause of the U.S. Constitution. None of thisguidance of the tax treatment of Series
will keep the Alaska trust companies, and some misguidedLCs. Review of the tax research services

lawyers, from trying to peddle Alaska trusts to clients out-ndicates that the Series LLCs are com-
pared to the separate series of a single

side of Alaska of course. trust, which have been regarded as sepa-
. . . L . . rate taxpayers as found in Nati onal Secu-
A big caution is that it is anything but certain that Alaskajties Series -- Industrial Stock Series

law will apply to a creditor-debtor dispute involving a trust v. Conmi ssioner, 13 TC 884 and Revenue
formed in Alaska but holding property locally. Some plan- Ruling 55-416. In addition, the IRS issued
ners blindly assume this will be the case, but there risally ;’r?(;feuzarﬁ’”vate letter rulings based on
. P . y authorities.

nothing that justifies that expectation. You had better as-
sume that a local judge will apply local law to a local coralifornia does not have Series LLC legislation; thus, there
troversy where local assets can be collected against. Aigy-a question as to how a Delaware Series LLC which
thing else is more wishful thinking than hard legal reality. qualifies to do business in California, or engages in busi-
ness in California should be taxed as a single entity, as
Delaware does, or as a multiple entity. The FTB wag clea
in its answer:
CALIFORNIA FRANCHISE TAX BOARD (FTB) 1o Prectioners pronose that only one For

TAXES SEPARATELY FTB does not agree. Our current position is

EACH SERIES OF A SERIES LLC that each series in a Delaware Series LLC is
considered a separate LLC and must file its

Citing the potential for “abusive tax strategies”, the Cali own Form 568 Liability Conpany Return of In-

fornia Franchise Tax Board (FTB) has taken the positionSTe _and pay its own separate LLC annual tax

. . . . . and fee if it is registered or doing busi-
that each series in a I_Dela\_/vare Serl_es LLC is considered ness in California. [Emphasisin original
separate LLC for California franchise tax purposes, and

must file its own Form 568 and pay its own separate LLC
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The impact of the FTB’s ruling on the Series LLC as it reas a po’boy alternative to forming a separate LLCs for each
lates to California is clear, but this should not been seenpascel.

strictly a California issue. Few states have adopteceSeri . ] o
LLC legislation, there is great variance between the erfsQ" instance, assume that Ms. Business Owner has six dis-
bling Acts of even the few states that have adopted sUfRution centers located in a state that has not yet enable
legislation, and the state law tax treatment of the Serie§fi€S LLCs. Instead of putting each distribution center

LLC in each non-Series state can be a very significant 810 Six LLCs, she could instead form only a one Series
sue. LLC, but put each distribution center into separate Series.

Thus, if a liability arises within one of the distribution cen-
What the FTB decision highlights, and what is not uniquers, in theory the other five distribution centers would be
to California at all, is that the taxation of Series IsLi§ a segregated by the internal “walls” of the Series protection.

vast minefield with potentially even more questions than ) ] ] o
when the original plain-bread LLCs were first introduced here are many problems with this approach. First, while it

So what is a Series LLC anyhow, and why do they causguNds great in theory, this internal segregation of liabili-

such great problems. ties has yet to be validated in any significant fashiorhby t
courts. Second, there are numerous unresolved guestions of
The Most Sophisticated Business Entity Ever? how each Series will be treated for alter ego and similar

] ) . . attempts to pierce the veil of one Series to get at thésasse
The Series LLC is the latest and by far most sophisticatgflanother. Finally, and most importantly, there is little rea-

form of business entity yet created. The concept is thakén to believe that a court in a non-Series state will cespe
single entity may be formed in a state, but separate SEWgs internal liability segregation.

(or “cells”) may be internally created within the entity.

Think of it as a “master entity” with numerous “sub-The latter may be especially true as it relates tonelats
entities” within each, with each sub-entity acting as if ivho are not party to the LLC’s operating agreement, thus
were a totally separate business entity in and of itself. @re not contractually bound to recognize these paper walls.
think of it as a class of stock shares that controls afgpecPerhaps as between members the Series LLC may govern
portion of a company to the exclusion of the other classeslaims, but there simply is no reason why a third-party

. creditor should suffer in their recovery efforts in a state
Some states, such as Delaware, have enacted legislafipse legislatures have not seen fit to adopt this new form

that has the potential effect of protecting the assets of B¥entity (this is the same primary concern that makes the

Series from the liabilities of another series. Other statgy_clled Domestic Asset Protection Trust valueless out-
have stopped short of these internal walls, but still givefije of a DAPT state).

each Series what amounts to a separate business identity
having separate rights, power and duties from the otl&hortcutting Through A Minefield

Series, as well as different rights or obligations toigart ) o ]
pate in profits or losses. So, going back our distribution centers example, it does not

make sense for Ms. Business Owner to gamble on using a
Series LLCs are definitely the advanced planning tool &eries LLC if she can afford to have each distribution held
the future, and offer tremendous advantages in planning fiora separate LLC. Now, with the FTB’s ruling, there is an
such things as hedge funds, venture capital funds, oil & gadditional very serious concern to attempting to use the
deals, and fractional share arrangements. Otherwise cderies LLC as a cheapie shortcut to save a few nickels,
plex business arrangements can sometimes be easily sithich is that in the end they may not even save the nickels
plified by the use of a Series LLC. This new form of entitin addition to exposing the assets to totally untested and
is like a Boeing 777 in that its inner workings are nearlyighly suspect protection.

impossible for even the experienced practitioner to com- _ , ,
prehend, yet a Series LLC in skilled hands can be a higHif)¢ Series LLC is thus the perfect example of a highly

versatile and efficient machine. complex entity that is being totally misused to solve prob-
lems that should be handled in a more traditional fashion. It
But Don’t Use A Ferrari To Cut The Lawn is very much like using GRAT for a client who has little

_ _ _assets and is only interested in probate avoidance: Not only
Although Series LLCs are best suited for advanced cutting-; overkill, but it brings unnecessary risk to the client.

edge business entity planning, they are instead being in-
creasingly mass-marketed and sold to real estate investors
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Summary purpose trust, and then the Belize or Nevis company would
] ) act as the trustee of a foreign asset protection trust. Be
The Series LLC presents tremendous planning opportunifyy;se the trust control was truly with the trustee (as it

and may eventually become the sophisticated plannegigoyid be), this allowed the smarter planners to strip out

entity of choice for many situations. However, there ag,ch of the “control the trustee” language that the U.S.
many unresolved tax and civil law issues regarding the S&yrts found opprobrious.

ries LLC and its use in non-Series states is at best a dan-
gerous proposition. And while one may desire to use tReivate Trust Companies are a logical and reasonable back-
Series LLC to provide inexpensive asset protection, as tlash to the excessive fees, red tape, and inflexibilityrof
FTB’'s comments show, it may not be inexpensive after aflinary trust companies. For large trusts particularly, trustee
If you are going to dabble with these entities in non-Seriéses have gotten out of hand and the large trust companies
states, don't be surprised when you hear loud bangs as goeedily charge for a percentage of assets in the trast ev
stumble through the minefield. if they are managed by an outside financial advisor. Even
though they are earning hefty fees, most trust companies do
not actually want to do anything but sit on assets and it of-
OLD STRATEGY REBORN: ten very difficult to persuade trustees to make even the
THE PRIVATE TRUST COMPANY most mundane transfers of assets or sign off as a passive

Do you have a big family with multiple trusts for each famr_nember of an LLC agreement, etc., at qust without incur-
y g y P g thousands of dollars of costs in having the trustee’s

ily member? Are you tired of paying trustee fees? Do ijP : :
have to wrangle with your trustee to make simple as ayvyers review the arrangement and advise the trust, etc.

transfers? Are you tired of being gouged for costs for evefaring liability, ordinary trust companies will often not
small decision? Do you not feel that you are getting enougflow ownership interests in an operating business (such as
value for the asset management fees being charged t0 W@ tamily business) to be held in trust. Thus, the family is
trust? Do you not trust your trustee? deprived of placing what is typically its largest asset into

If the answer to any of these questions is a “Yes’, the Sifucture that is protected from estate taxes and possibly
i nfrom creditors. There are no such restrictions on a PTC.

Private Trust Company (PTC) is at least worth exploring.
A Private Trust Company is just that — it is a authorize(at.her factors also favor the formation of PTCs, such as

trust company that is owned by the family (or some of {h$ing 1t to help train younger family m.embers' In asset
members of the family) and which provides trustee servicgianagement and more effectively reso_lvmg family control
for trusts for family members. Since the family owns th sues. The .PTC can also choc_)se the Investment managers
PTC, the trustee fees are whatever you decide they needl g} the family wants, and not just from a list given by an
be. Similarly, because you control the PTC you will nev&ydinary trust company.

have to worry about "trusting your trustee”, the trustegne yse of a PTC may help to mitigate certain estate tax
running off to Maui with your money, or having to argugyoplems. Although the IRS has not yet issued any guid-
with the trustee to transfer or sale trust assets. ance for PTCs, several favorable Private Letter Rulings
ve in individual cases validated the benefits of PTCs. See

Some states now cater to the Private Trust Company c
cept, and allow families to create trust companies to se R 200523003 (6-10-2005), PLR 200546055 (11-18-

the families needs. The laws of these states may testfi 05), and PLR 200548035 (12-2-2005). But there may be

PTCs to dealing with family members only, i.e., you caiestrictions, such as the need for at least one non-family
not hang out a shingle and start offering trust services %ember to be a director of the PTC.

anybody who walks by. But for a family with many memwnat you have to look out for is that PTC are being sold
bers, a PTC definitely has the potential to save costs gfiflsome estate planners as the flavor-of-the-day planning
make management of the family assets easier. tool to everybody who thinks they want one, whether they

Although Private Trust Companies seem like a new ph%(_:tually need one or not. In fact, some families who have
nomena, they have actually been used for years by a ght .PT.CS might have peen better off just rearranging
protection planners. Some offshore havens, such as Be gir existing trust and entity structure to make it more effi-
and Nevis, did not restrict ordinary companies from acti ent than b't'ng off a P.TC' L|I_<e anythlng else, the PTC is
as trustees. A common arrangement was to have suc tgol that has its uses in particular circumstances but not
Belize or Nevis company owned by a charitable trust oryerywhere. Before the decision is made to implement a
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PTC, the family should have an extensive analysis made mfactical to make such an application. The OCC Plan could

its advantages, disadvantages and efficiency as compareddclude, for instance, the use of a family-held captive in-

to alternative structures. surance company to underwrite certain risks of the foreign
business and thus provide an alternative and legal means of
wealth and currency transfer out of the foreign jurisdiction.

INTRODUCING THE OCC PLAN: The OCC Plan is not a plan for U.S. persons engaged in
OWNERSHIP CONTINUITY business in the United States, and does not seek to avoid or
AND CONTROL PLAN defer any U.S. taxes. It is strictly limited bona fidebusi-

The legal systems of the United States and most other i¢SSes legitimately operating in an emerging nation.
dustrie_llized nations are rele_ltively advanced a_nd competggehttp: /lwww.occplan.corfor more details.

when it comes to deciding issues of ownership of corpora-

tions, such as when a shareholder dies. Not so with emerg-

ing nations, such as India, Vietnam, Thailand, China o
Mexico, where the legal systems are often a combinatio&g_'Y CONGRESS IS ABOUT TO DECLARE WAR

of inadequacy or corruption, and the resolution of owner- N PRETTY MUCH EVERYTHING OFFSHORE

ship issues is at best uncertain. In August, the Subcommittee on Investigations of the Sen-

The problem of uncertainty of corporate ownership and §¥e Committee on Homeland Security and Governmental

succession creates many problems for the sharehold?g‘?“rs held hearings on offshore tax evasion. Led by Sena-

Even for a simple business sale or stock sale, the unc r[-e r(]:;;lelr‘;vg; cogni\iﬂriﬁzgzr#s:;?er‘lginezr:/?assig;(%ml,r&?r(lje:irz-
tainty of the foreign courts gives little comfort to buyerg y

that their ownership rights will be quickly respected. Whe ?Sclﬁjvoevr\:n?ctetrhgi\gsr;fdscﬁrrﬁn;??rl:\l/aetéznztgrr;d a general
a shareholder dies, the business ownership may slide ifd y 9 '

limbo for many years before the issue of succession is g&-cording to the report "Tax Haven Abuses: The Enablers,
termined. the Tools and the Secrecy":

Problems of uncertain corporation ownership may evenoffshore tax havens and secrecy jurisdic-
permeate investments in the United States, such as wheretighs today hold trillions of dollars in as-
brokerage firm may decide not to open an investment acg®ts- While these jurisdictions claim to of-

ist in th le of a busi . US. | fer clients financial privacy, limited
count or assist in the sale of a business interest to U.S. iggyiation, and low or no taxes, too often

vestors because the corporate ownership situation will benese jurisdictions have instead become ha-
difficult to resolve. vens for tax evasion, financial fraud, and
money laundering. A sophisticated offshore
Enter the OCC Plan, which has been developed by Robemdusltry, ?Omposeld of ?andre of interna-
Sommers and Jay Adkisson. This plan seeks to consolidafind Professionals including tax attor-

. K . i . . neys, accountants, bankers, brokers, corpo-
the ownership of a business in an emerging nation iNt0 @ate  service  providers, and trust
trust and business entity combination formed either in theadministrators, aggressively promotes off-
United States or an offshore jurisdiction which caters toshore jurisdictions to U.S. citizens as a
such activity. This combination thus allows the quick reso-means 1o avoid taxes and creditors in their

. . - . . . home jurisdictions. These professionals,
lution of business sale and business succession issues iNy@ny of whom are located or do business in
jurisdiction where the laws are well-developed and the is-the United States, advise and assist U. S.

sues may be determined with some certainty. citizens on opening offshore accounts, es-
tablishing sham trusts and shell corpora-

Significant benefits of the OCC Plan include protecting thetsiggrsevt Bi;’ei“gf ;S;?tgﬁ :r?:rzoraes’seatlgdherpeagpg
own_ersh|p and free transferablhty_ of_lntellectual property, |- o Experts estimate that Americans now
foreign sales contracts, and facilitating buy-sale arrangenave more than $1 trillion in assets off-
ments. Other benefits include arranging U.S.-quality finan-shore and illegally evade between $40 and
cial planning and life insurance consulting to provide bene-$70 billionin U. S. taxes each year through

fits that are simply not available in many emerging nations, e Use of offshore tax schemes.

- . Utilizing tax haven secrecy laws and prac-
The OCC Plan also seeks to utilize recognized U.S. stratgtces thgat limit corporate, bgnk, and ﬁna,?_

gies for mitigating taxes to the foreign structure, whei® it cial disclosures, financial professionals
often use offshore tax haven jurisdictions
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as a "black box" to hide assets and transac-
tions from the Internal Revenue Service
("IRS"), other U.S. regulators, and law en-
forcement. * * * The evidence is overwhelm-
ing that inaction in combating offshore
abuses has resulted in their growing more
widespread and reaching new levels of so-
phistication.

Mr. Greaves described another scheme that
used a Nevada corporation called Midwest Con-
sultants. Mr. Greaves paid about $150,000 to
the company for “consulting services," which

he listed as a tax deduction. Then Midwest
Consultants sent the money to a company in
Nevis controlled by Mr. Greaves, and Midwest
Consultants deducted the expense as well. Mr.

Greaves routinely moved money in this way,
sending it offshore through a U.S. company he
controlled for phony business expenses such

The hearings used several examples of offshore tax evasic$ consulting or accounting services.

and related conduct. Among these was the case of KUrt inird scheme devised by Mr. Neal and uti-
Greaves, the owner of the largest residential roofing comized by Mr. Greaves involved a phony insur-
pany in Michigan, who was unlucky enough to believe in ance company. Mr. Greaves wired $230,000 to a
the advice of Terry Neal (who is discussed in this edition'scompany controlled by Mr. Neal called Sover-

. eign Life & Casualty Limited for "Business
Report from Quatloosia, below). Casualty and Fidelity Insurance,” which pur-

. . orted to insure against a variety of busi-
According to the report, Mr. Greaves used the Services Ofess osses. The policy was phony, and Sover-
Neal's Offshore Corporate Services, Inc. (which later be-ign Life & Casualty Limited did not provide
came "Lauglin International, Inc." and which amazingly is any actual insurance coverage. A Nevis com-
still doing business from Nevada) and Neal's Nevis Ameri-Pany controlled by Mr. Greaves, called

McLaren Investment, Inc., entered into an in-
can Trust Company (NATCO). Neal assured Greaves tha&emnity agreement with Sovereign Life & Casu-

Neal's offshore plan was completely legal and that "There’saity Limited and assumed all of its liabili-
nothing you can't ask us, we're one-hundred percent legit."ties under the policy. The money that Mr.
Greaves wired to the phony insurance company

Under Mr. Neal's guidance, Mr. Greaves used then went into an offshore account that he
a variety of sham transactions to transfer controlled.
untaxed business income offshore without
giving up the ability to use and manage
those funds. Mr. Greaves told the Subcommit-
tee that all of the offshore service provid-
ers who managed his offshore corporations
readily complied with his requests on how to
handle his assets, even though he did not
technically own any shares in the offshore
corporations. He said that the offshore ser-
vice providers even fabricated documents to
support fictitious tax deductions, including
a phony mortgage and insurance policy. Like
Mr. Holliday, Mr. Greaves established shell
corporations in Nevada as an additional
layer of separation between him and his off-
shore assets, and arranged for fictitious
bills and loans to move funds between his Ne-
vada and offshore entities.

Terry Neal's Tax Scheme and Theft of Funds

Mr. Greaves later pled guilty to tax evasion. Notably, Mr.
Greaves told the committee that there were significamt di
crepancies in Neal's accounting for his funds, and that in
the final days he feared that Neal would steal all of his
money when he found out that Greaves was cooperating
with criminal investigators. (These fears were probably not
unfounded, considering that Neal was accused of cheating
investors in a stock deal only a few years previously and
paid a huge fine to the SEC).

Sam Congdon and Equity Developers Group (EDG)

The hearings also focused on Equity Development Group
of Dallas and its president, Samual Congdon. The summary
of the report relates that:

* % %

Over the past six years, EDG utilized the
internet to provide about 900 mainly American
clients, many of relatively modest wealth,
with the type of offshore services previously
available primarily to high-net-worth indi-
viduals. With few resources, no employees,
and only nine months prior experience in the
industry, Mr. Congdon was able to quickly
create and promote an online offshore facili-

Mr. Neal developed several schemes to help
Mr. Greaves move his assets offshore. In one
scheme that combined asset protection and tax
benefits, Mr. Greaves took out a mortgage on
his home through an ostensibly independent
Canadian corporation that he in fact con-
trolled. No money was actually borrowed, but
the mortgage encumbered Mr. Greaves's prop-
erty and thereby rendered it immune from as- tation business that provided a one-stop-shop
set seizure. Each tax-deductible interest for persons looking to establish an offshore
payment to the company on the "mortgage” structure. Mr. Congdon rarely met his cli-
moved money into foreign bank accounts that ents, did not work with their lawyers or ac-
Mr. Greaves controlled. countants, and seldom inquired into their in-
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tent. EDG told prospective clients that re-
gardless of the offshore structures estab-
lished for them, the client would retain full
control of their offshore funds. Mr. Congdon
told the Subcommittee that, in six years of
operation, he could recall only one instance

in which an offshore service provider de-
clined to comply with a client instruction,

in that case refusing to supply a sworn affi-
davit attesting to facts for a lawsuit. By
connecting his clients with offshore banks
and companies that establish and manage off-
shore trusts and corporations, and by acting
as a liaison between his clients and the off-
shore service providers, Mr. Congdon enabled
his clients to move assets offshore, maintain
control of them, obscure their ownership, and

more tax forms, higher mandatory fines for both willful
and negligent non-compliance, and increased audits for
even innocent transactions.

In other words, Congress and the IRS are about to make
offshore planning a living hell for even those who are try-
ing to do it right, to discourage offshore planning and en-
courage those with offshore assets to repatriate them to the
U.S. where they can be more closely accounted for. While
the Jobs Act was a baby step in this direction, the next
wave of regulation will be a giant stride. With soaring defi-
cits and the war to finance, Congress and the IRS are de-
termined to close the so-called "tax gap" of unreported in-
come and assets, and going after everything offshore is

conceal their existence from family, courts,
creditors, the IRS, and other government

agencies. If you don't really have a need to go offshore, keep every-
In the most favorable light, the picture painted by the rH?'”g at hotr)ne:t And i y(()jut.havcta ioﬂzetht'ﬁg offshgr(_e al-
port of EDG is of an unsophisticated, rinky-dink operatio éady, maybe It IS a good lime 10 talk with your advisors
. about whether it is time to wind up your offshore structures

The report noted that: ) . . i
and get rid of all the reporting of foreign entities and ac-

Mr. Congdon is EDG's sole employee. * * * The counts.
EDG website states that the company also
maintains an office in Nassau, Bahamas, but
Mr. Congdon told the Subcommittee that the
Nassau office is just a mailbox, and that he,

the company's President and sole employee,
has never been to the Nassau office. * * *
Mr. Congdon rarely met his clients, did not
work with their lawyers or accountants, and
seldom inquired into their motives. Yet, he
helped design and establish the financial
structures that enabled his clients to move
assets offshore, maintain control of them,
obscure their ownership, and conceal their
existence from family, courts, creditors, the

IRS, and other government regulators. Mr.
Congdon willfully remained ignorant of his
clients’ motives for moving money offshore,

their best hope of a windfall.

A full copy of this report is available for free at
http://www.assetprotectionbook.com/
tax_haven_abuses.pdf

And speaking of offshore tax evasion . . .

PRIVATE PLACEMENT LIFE
INSURANCE DEAL IMPLODES

We have warned for some time that the IRS is chasing abu-
sive arrangements involving private placement life insur-
ance (PPLI). The Service has now issued a (rare) Field At-
and in so doing, he operated in apparent com- torney Advic'e that blasts one such'arrang('ement. T_he
pliance with current law while facilitating Service's action amounts to a declaration of Jihad against
potentially illegal activity. offshore PPLI.

Notably, the IRS later moved to subpoena from EDG itor those of you who don't know, private placement life
client list. After a brief squabble, EDG complied with thénsurance is a variable universal life (VUL) life inaoce
subpoena and, as EDG's attorney confirmed to us, turrnggicy that is purchased on either an individual or limited-
its client list over to the IRS (that is not a client list thati  edition basis, and which gives much greater flexibility to
would want to be on). the policyholder to choose investments. Some attorneys
have used these arrangements to commit tax evasion, such
as: (1) selling interests in the client's operating busirgess t
r@_e policy, usually by way of an intermediate step involv-

sources to attack offshore tax evasion, and Congresénga private annuity or similar arrangement to avoid taxes
more than willing to oblige. Even for those people whgn the sale of the business interests; (2) shifting intellectual
have innocent motives and are trying to comply with thgoperty_and royalt_y streams 1o the PPLI; (3) using the
law, the use of the debtor-haven jurisdictions and even rou- - policy to hold interests in a bogus offshore insurance

tine foreign transfers are about to become a nightmarecgfnpany so that premiums paid to the company are later
upstreamed to the PPLI policy.

What These Hearings Presage

The IRS has asked for significant new powers and
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The benefit in each of these cases is that an otherwise tia very similar to PPLI, except that instead of life insueanc
able income stream is magically converted into higher caahvariable annuity product is used. Frankly, because of es-
values in the insurance policy that the businesate tax considerations, Swiss Annuities make no sense.
owner/policyholder can then borrow against. This is aWWhereas a PPLI product can be structured to avoid taxes,
extremely abusive transaction, and are clearly prohibitedch as by simply placing it into an irrevocable live insur-
by the "step transaction" and other rules, especially sinmece trust, the proceeds of a Swiss Annuity will stay in the
there is no economic substance to these transactions whaticyholder's estate at death. Moreover, it is much easier
soever. Yet, a few unscrupulous tax planners have bderunwittingly terminate the tax deferral of an annuity by,
using such policies to illegally reduce their clients' tas bufor instance, putting it into a corporation or partnership.

den. The tax evasive policies are purchased offshore, since

there is a lower likelihood that the policyholder will geform TD90.22-1

caught. Contrary to what the promoters might say, an offshore

Note that not all PPLI policies, and not even all offshofgPL! Or Swiss Annuity is subject to the annual filing of the
PPLI policies, are abusive. If the policyholder is merelform TD90.22-1. This is the form by which a foreign fi-

using the PPLI policy as a way to "dial down" the |Oad§a_mcial account is reported, and there are still penalties for

and expenses that are being paid, and to have greater@jure to file this form.

vestment flexibility, there is absolutely nothing wrong wit L

that. It is where the PPLI policy is used to avoid taxes fm}ﬁ]emedlatlon

a business or from intellectual property or royalty rights you have been suckered into one of these deals, you need

that PPLI crosses the line from proper to evasive. to immediately contact competent and reputable tax coun-
sel (and not whoever got you into this deal) and immedi-

FAA 20062701F ately to inquire about getting out of it and making full dis-

Field Attorney Advice 20062701F (original release datglosures to the IRS, including amending past returns. This
July 7, 2006; actual release date August 4, 2006) dealt V\}ﬁﬁA is only one of 'Fhe first actions by the IRS against abu-
a very abusive plan intended to commit tax evasion. TR&€ PPLI transactions, and we expect to see DOJ-TAX
client formed an offshore trust and the trust was fund€90n make some criminal examples out of both some cli-

with an offshore PPLI policy. The client then entered into@ts and planners who have set up these arrangements and
complex offshore deferred compensation arrangemeRgt Properly reported them.

which allowed the client to take a deduction and the profiﬁ) read more about this, see "FAA 20062701F Bright line
were upstreamed to the PPLI policy. The client then €hest For Insurance Based Grantor Trust Status," by How-

tered into a complex private annuity transaction to get tg?d M. Zaritsky in Steve Leimberg's Estate Planning Email
stock of his business into the PPLI policy also. Newsletter ) Archive Message #1011

The IRS, correctly identifying the entire arrangement asP&P://www.leimbergservices.com
sham, denied all the benefits and directed that substantial
penalties be assessed. These penalties included: (1) failure

to report direct or indirect transfers of money or property to REPORT FROM QUATLOOSIA
a foreign trust, for a 35% penalty of the value of the trans- by Tony-the-Wonder-Llama
ferred property; (2) failure of the trust to provide a adt http://www.quatloos.com

counting, for 5% of the gross value of all the trust assets;
and (3) failure to furnish information about a controlleéfEDERAL TRADE COMMISSION SHUTS
foreign corporation, for $10,000 per accounting perioOWN ASSET PROTECTION GROUP SCAM

Ouch!
Our story begins with Richard C. Neiswonger a/k/a Rick

The next that we may hear about this case may be murddleiswonger who ran a business called "Medical Recovery
- as the client kills the planner that got him into this shesSystems, Inc." (MRS). Neiswonger marketed MRS as a

It probably would be justifiable homicide. business opportunity to victims who paid $9,900 by telling
_ ) them that with only two days of training they could assist
The Swiss Annuity small businesses in acquiring capital loans and in reducing

A variation of PPLI, and which actually existed beford®l €XPenses.

PPLI, is the so-called "Swiss Annuity". The Swiss Annuity
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To induce victims into buying into MRS, Neiswonger proThe two would use Reed's name, such as it was (few peo-
vided the victims who bought into MRS with lots of nicegple knew about the fraudulent transfers or his suspension
glossy brochures, videotapes, and other stuff to make fhem law practice) and his asset protection structure, and
victims think they had a real shot at making this a reBleiswonger would package and market what amounted to
business. Neiswonger promised the victims that they wodtdnchises by which victims would think that they could
make a six-figure income, but almost none even got théiecome the "planners to the stars" and make the big bucks
$9,900 back. selling Nevada bearer share corporations as an "asset pro-

o tection consultant" — for only $9,800 and including a two-
A few of the victims apparently caught on to the fact thgfay training course taught by Mr. Fraudulent Transfer him-
they had been scammed by Neiswonger and complained;

the Federal Trade Commission (FTC), which brought an

injunction action to stop Neiswonger from continuing tdNeiswonger took over the marketing, and none of the vic-
operate MRS. Later, Neiswonger was indicted for wiréms who bought into APG were told or had the sense to
fraud and money laundering, and spent 6 months in prisiowestigate Neiswonger's criminal conviction for running
as inmate 25367-044, to be followed by 3 years of supée basically the very same scam again. Spending big
vised release after being let out of prison on June 7, 200(bucks on advertising, Reed and Neiswonger ran radio and

_print advertisements nationwide touting the APG opportu-

When Neiswonger got out of prison, he hooked up Wity including sponsoring the Rush Limbaugh show and

lawyer whose license was suspended by the Colorado Bar

Association after he was caught in a series of fraudule®$ with MRS, the victims who bought in were told that
transfers from his law firm to himself to cheat his legitithey could make six-figure incomes, but almost none even
mate creditors. According to the opinion of the Suprengdt their $9,800 back. Most just tried it for a few months,
Court of Colorado, Reed: set up a website and hounded their friends to engage in this
hokey planning, and then gave it up and walked away from

engaged in misrepresentations and dishonesty their money. But this didn't keep Reed and Neiswonger

by transferring various purported ownership

interests to lawyer employees of the firm from selling hundreds of bogus franchise opportunities, and
who were not managers or operating direc- generating gross revenues that the FTC believes has ex-
tors, did not receive profits, and did not ceeded $19 million.

participate in the ownership of the firm.

APG was successful in scamming victims for severalsyea

Notlng_ that Reed's "‘?"S*.‘Of‘eSt and se|f||s',h motive is an a(g'nd apparently some time while Neiswonger will still on
gravating factor for d|sc:|pI|_ne purposes, the Colorado Sg[, ervised release) before the FTC went back before the
preme Court suspended him from practice for one year e court that had heard the MRS case, and obtained a

?agz)yrhavé?égn Wizs LT?;O:OEJQ egtﬁ%gnh ff)? trZ?rﬁsTaetiﬂq(\;vr?tufn %training order against Reed and Neiswonger, which
y req P mpelled them to turn over APG to a receiver and also

present clear and convincing evidence of rehabilitation a ntify and turn over any offshore assets. The FTC's mo-

establish fitne;s to prgctice law again.” In other Wordﬁ(m noted the obvious, that "defendant Neiswonger and . . .
clean up or quit practicing law. Reed are writing new chapters in professional lives already

Not being licensed to practice law anymore, Reed reiffarked by dishonesty, and def"rauding consumers with
vented himself as an "asset protection consultant” aRERctices prohibited by this Court.

started selling a poorly-deS|gr_1ed structure that 'nVOIVedA"i—L>G's offices in Las Vegas were raided in July by agents
Nevada bearer share corporation and sometimes a BahaHI Re FTC and the IRS-CI (Criminal Investigations), and a
IBC, also owned with bearer shares. (Never mind thatf] eat deal of records and information obtained, including

doesn't even appear that Nevada will recognize bea o Al
shares, and that the Bahamas later abolished bearer sh£ g;egg;rtgfygirg?m?;g” g;,’:‘ PG's clients. So much for

Details. Detalls.)

: . APG continues to operate under a receiver in providing
At some point, Neiswonger and Reed hooked up and cK?'vada registered agent services for the Nevada corpora-

cided to merge their schemes. Thereafter, the two formﬁ s that have been set up, but APG's Iucrative sales of

Asset Protgctlon Group, I.nc. (APG),.arjd st'arted Offe”ng"ﬁ\sset Protection Consultant" franchises has been totally
bogus business opportunity barely distinguishable from tgﬁut down. Some of the victims of Neiswonger's and
MRS scheme that sent Neiswonger to prison the first time. '
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Reed's scams have filed a nationwide class-action dwoétarings on Capitol Hill. For instance, Jeremy Kahn of
against them in federal court, and it will be interesting t6ortune wrote on August 30 that:
see whether Neiswonger and Reed had a better asset pro-

tection structure than the crappy one they were selling tqz?“tigﬁyszgf;;tti?lztsﬁ;&erﬁgslfgtﬁ; rt%j p:{_

the APG victims. ter all, if something is patented, it sounds

as if it is government-approved. But just
The sad thing is that many of the APG "consultant” are stilloecause something is patented doesn't mean
out there trying to pitch asset protection services, event's legal. "A patent carries with it no as-
though they basically have no clue as to what they are dosdrance whatsoever that the patented proc-
. . . ess, transaction or structure will pass IRS
ing. You wouldn't want to go to a brain surgeon who only qgter * IRS Commissioner Mark Everson told
had two days of training and got some videotapes on th@ Congressional hearing in July. "We are
subject, and you wouldn't want to go to an asset protectiolgoncerned, however, that taxpayers may be

planner who had this level of planning either. confused about this.”

As for Neiswonger, the most likely result is that the Gray-n€ Subcommittee on Select Revenue Measures of the

bar Hotel will once again beckon (convicted felons whifouseé Committee on Ways and Means held hearings on
run the same scam again get much, much, much |0ndg}y 13 regarding patented legal and tax strategies. We ex-

sentences the second time around), and whether the d&§& €ongress to eventually pass new legislation that will
will open for Reed too remains to be seen. If the class &€Vent such strategies from being patented, hopefully

tion suit is successful, it will be interesting to see tivae SOONer rather than later.

Reed's asset protection is any more successful this tige,,yhile, the latest scam is for a unscrupulous promoter

around (remember, last time he got caught in a fraudulggtss 5 patent application that has little or no chance of

transfer) considering that the level of his advice is S0 pO@aing granted, but then claim to the victims and their advi-

Frankl_y, one of 'ghe more amazing thlng§ is that the AP&"JrS that there is a “patent pending” on the strategy. Some-
franchisees continue to believe in Reed's asset protectidil.c the scam artists will use the term “provisionaépa

structure, even though it is so simplistic and flawed as Qndina” even thouah leqallv that bhrase has no meanin
probably make the average first-year law student bluéh Ing" ev ugh fegaty P ng-

with shame. If you or your clients are approached to get into a strategy

| Gi | duci £ th hat is held out to be patented, patent pending, or "confi-
But at least ARG Is no longer producing any of the poor ential,” the best advice is to start running because nothing
trained consultants who will get their clients into varlougood is going to happen

messes. If you are somebody who has utilized APG for any

services, you would be very smart to consult with an att@OL| Hitting Icebergs and Sinking

ney immediately to see whether your structure needs to be

scrapped or fixed. If you were victimized by buying into at? our Report from Quatloosia for June/July 2005, we

APG franchise, you should consult with an attorney to sé&@rned about Stranger-Owned Life Insurance (SOLI),
what your options might be. whereby you take a large life insurance policy on yourself

and then two years later you sell it to somebody else for
The attorney bringing the national class action by the AR§ash. Known as “free life insurance” (since the investors
franchisees against Neiswonger and Reed is attorney Ran you the money for the life insurance during the first
dall Edwards, who may be reached at 801-328-0300.  two years), this arrangement has all sorts of problems, in-
cluding the lack of any insurable interest in you by the in-

Patented Legal and Tax Strategies Drawing Heat vestors.

In our August/September 2005 Report from Quatloosia, Ve
discussed the phenomena of some promoters attemptin

patent certain legal and tax strategies. Our report noted %
such patenting is misleading and harmful to consumer
because it falsely implies that the strategy works.

nce our story, the wheels have started to come off SOLI.
Bv York Life and Annuity Corporation has rescinded a
# million policy that was involved in such a deal, and the
duisiana insurance commissioner has indicated that SOLI
arrangements probably violate several provisions of the

Our report helped to stir interest in the phenomena of p&puisiana insurance code. More states, and perhaps even

enting legal and tax strategies, which culminated in sevefdPngress, are about to slam SOLI hard too. When these
articles in the mainstream financial press this summédr ad€2ls go south, the investors who loaned the money to pur-
chase the policy will sue everybody for securities fraud,
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including the insured. So, if you got into one of these dealsfter having written "The Offshore Advantage" and "The

avoid the rush and sue your advisors now. Nevada Advantage", perhaps Terry Neal's next book
should be "The Lompoc Advantage". (For those of you
Con-Man Terry Neal Gets Sentenced who don't know, Lompoc is a federal prison facility on the

Offshore con-man Terry Neal, author of such books
“The Offshore Advantage” and “The Nevada Advantag
was sentenced to five years for his part in various taXtower to Club Fed

scams that evaded an estimated $22 million in taxes. Nota-

bly, when IRS-CI agents raided Neal's Portland, Oregompwer Executive Resources was a group in Denver that
business they found thousands of dollars worth of gold bédmslped its members to commit offshore tax evasion. Tower
and valuable coins — as well as a list of clients that Neahs operated by Paul D. Harris, Lester R. Retherford and
had helped to commit tax evasion. Neal also ran NeviReobert N. Bedford, and helped its members to set up bogus
American Trust Company (NATCO) in Nevis, andcorporations in the Turks and Caicos Islands to hide in-
preached for years about how totally invulnerable hme. Members paid $50,000 to Tower for this privilege.
measures to protect his clients secrecy and confidentialdgrris and Retherford were both convicted of tax evasion,
were. Uh, yeah, like keeping a list of clients and their sand Bedford has been indicted and faces trial.

per-secret offshore affairs in his Portland office.

lifornia coast that is popular with white collar crim@al
ecause of its moderate weather.)

Many of the Tower members have been prosecuted for tax
Laughlin’s Aaron Young Gets Sentenced Too fraud. Most recently, Russell J. Brown from Teton County,
. Wyoming, pled guilty to aiding and assisting in the filing
Along with Neal were also sentenced James Fontano, L€, false return for Paul D. Bekins, who is the former
Morgan, and Aaron Young, for shorter sentences rangipgesident and majority shareholder of Bekins Moving and
from one year to a year and a half. Aaron Young's sentengyrage in Seattle (Bekins pled guilty in 2004). Brown set
ing is remarkable because of his involvement with Laugly, a series of bogus offshore corporations through which
lin & Associates, which provides incorporation and oth@eiins funneled $2.5 million from the sale of his records
services in Las Vegas. And you don't think that IRS-Cdiorage business. The money passed through Brown's cor-
will not be heavily scrutinizing Laughlin’s clients next? porations and into other bogus offshore corporations con-

While Another Terry Neal Client Goes Down Hard trolled by Bekins.

lllinois insurance salesman Denny R. Patridge bought in'lfoyou are a_Tower me_mber and have not been arrested yet,
Terry Neal's schlock and transferred $200,000 to St. Kitg',aybe this is a good time to flee the country . . .

with the as;istance of Neal's Offshore Consulting Servicpﬁ_l_ No More

and Laughlin, Inc., denying to the IRS that the trust was his

while still controlling it. Patridge then used Neal's sexvicOne of the more prolific offshore scams, Prosper Interna-
to loan the money back to himself as a home mortgatienal League Limited (PILL), is officially no more. Repre-
loan, thus placing a bogus lien on his house. sentatives of what is left of PILL entered into a consent

_ _ _ _ agreement with the Justice Department to stop marketing
Not content with evading his own taxes, Patridge al$@ offshore tax evasion strategies. In the final yeais, Pl

helped to sell a bogus trust package from a group callgds run by Pierre J. Gauthier of Longwood, Florida, and

Aegi§ (which group has itself given rise to many conviGiean Jay Gauthier a/k/a "Earl L. Savoy" of Orlando, Flor-
tions). ida.

The really stupid thing is that Patridge saved relativiely | Not only was PILL an offshore tax evasion scheme that
tle in taxes, at least when you consider that he now haggolved companies in Belize, Grenada and Panama, but it
felony conviction, doubtless lost his insurance license, agfky was a multi-level marketing scheme where suckers
permanently screwed up his life. This is a recurring themgsre paid from $200 to $800 to bring in other suckers. Ac-
in offshore tax evasion cases -- people risking felony coggrging to the DOJ's complaint, PILL extensively marketed
victions to save less than $100,000 per year in taxes. THa} used offshore trusts and offshore corporations, as well
is a stupid trade, folks. as so-called "private interest foundations", to help its cli-

It's a stupid trade at any price if you really think about it. ents to evade taxes.
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PILL also assisted their clients in making extensive use ofion. In so structuring the share distribu-
offshore credit cards, i.e., MasterCard and Visa card '00% gf‘gdpepr:lon concealed his ownership of
backed by offshore bank accounts. This is one of the ways '

that PILL clients were told to repatriate their offshore Anderson further obscured his ownership of

moneys when needed. Gold & Appel in September 1993 when he
formed Iceberg Transport in the Republic of

Basically, the Gauthiers and PILL helped people to commit7anama. Using the alias Mark Roth, Anderson
directed a trust company located in Liver-

blatant offshore tax evasion in about every way thatnt ca 40| England to form Iceberg Transport as a
be committed. To give you an idea of their bearer share company. As its name implies,
*sophistication*, the Gauthiers also marketed many of thethese shares were unregistered. The actual
tried-and-failed tax protestor strategies, such as that th@0Ssessor of the share certificates is con-
16th Amendment was never actually passed. While th sidered the owner. At Anderson's direction,
] . =T : yp N ) &hese shares were mailed from Panama to Liv-
Gauthiers acted like sophisticated international businesserpool to the Netherlands into one of Ander-
men, the truth is that the two of them are dumber than &on’s private mail boxes and subsequently

bag of rocks and their strategies were totally unsophisti-S¢ized from his Washington D.C. residence in
cated March 2002 during the execution of a search

warrant.

Although their website says that no client information hasanderson hired trust companies in the BVI
yet to be disclosed to the DOJ, anybody who doesn't thinkand England to create the appearance that he
that an extensive criminal investigation of PILL is not on- ¥as nlc;1t 'Tegﬁtr‘ytro't r?ésg‘estfu;ﬁsggr;ep aer?ltés
going is an |d|_ot. The DQJ will get' th(_elr client recoamj _ served as Anderson’s nominees. Anderson di-
other _mformatlon that will Ieac_i to mdu_:tments of their cli- rected all aspects of Gold & Appel and Ice-
ents, if they do not have that information already. You ab-berg Transport, exercising his true owner-
solutely do not want to be on their client list -- or even hav-ship of these corporations.

ing shown up on their phone recqrds or e-mail as havinGanyeen October 1992 and July 1996, Anderson
asked them for information -- and if you are then you needvransferred his ownership interests in three

to seek the assistance of criminal defense counsel immedielecommunications companies — Mid-Atlantic
ately. Telecom, Esprit Telecom and Telco Communica-
tions Group—to Gold & Appel and Iceberg

If you are a PILL client, then fleeing the country now s |'21SPort  After these tansactions were
made, the value of each of these corpora-

probably a good idea. Maybe you can hook up with SOM&jons dramatically increased. Between 1995
of the Tower and Aegis members and start a new club irand 1999, Anderson used the assets of Gold &
Cuba, the Sudan, Somalia or whichever country you end upppel and Iceberg Transport, which included

in that doesn't have an extradition treaty with the U.S. the profits realized from these three tele-
communication corporations, to invest in

. . other business ventures that generated more
While the Biggest Offshore than $450 million in earnings. Anderson con-

Tax Evasion Case Ends ducted most of these transactions through
o bank accounts located in the Channel Is-
Telecommunications Entrepreneur Walter C. Anderson hasands, a known tax haven jurisdiction.

plead guilty in $200 million income tax evasion case. failed to disclose to his t

. F T . naerson talled to disclose to nis tax re-
Anderson, 52, will spend the next decade in jail if he lives, " oo ershat he controlled Gold & Ap-
so long, and pay restitution to the United States for all in-pe|, |ceberg Transport and foreign bank ac-
come taxes evaded. According to the DOJ-TAX's presscounts. As a result, Anderson’s U.S.

release: Individual Income Tax Returns for 1998 and
1999 omitted approximately $126 million and

Anderson crafted an elaborate evasion scheme $239 million of additional income, respec-
involving offshore corporations and bank ac- tively. Anderson similarly filed a false
counts to avoid paying taxes on $450 million D.C. Income Tax Return for the tax year 1999
he earned from business ventures between failing to report this income.
1995 and 1999. In October 1992, Anderson )
formed Gold & Appel Transfer in the British "[Slome people who have benefited the most
Virgin Islands (BVI). Anderson directed the from taxes believe they are not obligated to
issuance of ten shares of Gold & Appel stock pay them, and that they can avoid doing so
to another BVI corporation previously formed by hiding their income and assets In off-
by Anderson. The remaining shares were held shore accounts and shell companies. They are
by Anderson in the form of an exclusive op- wrong on both counts,” said Eileen J. O'Con-
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nor, Assistant Attorney General for the Jus-
tice Department's Tax Division. "Today's
guilty plea is proof that federal prosecu-
tors and IRS agents can and will do the hard
work necessary to unravel even the most ex-
tensive tax evasion schemes."

Tax Shelter Goes Kapok

Ronald W. Rasmussen, Dan Russell Collins, and John Mi-
chael Collins of Greenville, South Carolina won a one year
probation and a $50,000 fine for attempting to evade taxes
via the U.S. Virgin Islands’ tax credit. According to the

"The defendant is a successful entrepreneur U.S. Attorney’s press release:

who made a fateful and criminal decision to
devote his considerable business talents to

an elaborate tax avoidance scheme," stated
U.S. Attorney Wainstein. “In the process, he
perpetrated the largest personal tax evasion

in history, cheating the Federal and Dis-
trict governments out of more than 200 mil-
lion dollars. From capital gains taxes on
huge business profits to luxury use taxes on

his expensive wine collection, he ducked all

the tax obligations he could, all while
amassing an enormous personal fortune. To-

In 1999, the three men participated in a
purported tax shelter in the United States
Virgin Islands. A legitimate 90% tax credit

is available to residents of the Virgin Is-
lands who invest income in the local econ-
omy, and the credited taxes are paid to the
Virgin Islands taxing authority rather than

the IRS. In an attempt to qualify for the
90% tax credit, the men joined Kapok, a
partnership in the Virgin Islands that pur-
ported to provide management services to

day's conviction demonstrates that the Dis-
trict and Federal governments will make
every effort to ensure that criminals like Kapok used a method for partners with exist-
Mr. Anderson pay a steep price for cheating ing businesses in the United States to run
their fellow citizens. business proceeds through the Virgin Islands
. . . . so as to claim the USVI tax credit. Kapok
The first lesson here is that if you get caught in offshore taxpartners became "managers" of their existing
evasion, surrounding yourself with the best lawyers thatbusinesses, and sent business proceeds to
money will buy will not keep you out of prison. The sec- Xapok as management fees. Kapok then re-
. . . turned the money, minus an administrative
ond lesson is that the only wine that Anderson will be

e, . . fee, to the partners as partnership income.
drinking for the next 10 years will be Hooch de Toillette.

businesses in the United States.

Rather than filing returns with the IRS for

this income, the men filed tax returns for

tax year 2000 with the USVI taxing author-

Martin Armstrong defrauded Japanese investors out ofty. claiming the 90% tax credit. The IRS

hundreds of millions of dollars in relations to his Princeton :ﬁ‘;‘;raldgfrsr‘;gfgr t?ﬁeKrﬁzﬂkagﬁfe“; é?lrikr’]‘; an

Economics International Ltd. The investors sued Arm-gity pleas last December that their re-

strong in a civil case, and the judge ordered Armstrong taurns should have been filed with the IRS.

cough up $14.9 million in gold bars and rare coins. When _ ]
Armstrong claimed that he didn't know where those gof@umor has it that many people are about to get hit for at-
bar and rare coins had disappeared to, U.S. District Judg@Wpting to game the USVI's tax credit.

John Keenan ordered him to jail. This was in January ZOCE)\'/en Former U.S. Attorneys

Contempt Remedy Finally Works After 6% Years

Finally, on August 17 of this year, Armstrong pled guilty t&an Get Caught Offshore
]En(remn:l;:c'L:]rltlergsgﬁud_r(r:]r;ar.gzs :nﬁ;‘:ciztposglblr)]/ da:aat Im Currin, a protégé of former Senator Jesse Helms and
vl\/\;let%/er Arrlnstr%rI1 'S .conterr{ut ?ime will courz/t a Iainlst h eviously the U.S. Attorney for the Eastern District of
sentence for securg?ties fraud P 9 orth Carolina, was charged with a variety of counts for

: helping wealthy Americans evade federal income taxes

Armstrong's 6% years set the record for the longer fedepdishore through offshore trusts and bank accounts. Currin
contempt incarceration (there used to be a theory goil§@lS0 charged with giving false and misleading answers to
around that a federal judge could only hold somebody $h9rand jury investigating the case, and for attempting to
jail for contempt for 6 months — bah!). Now who is Shooﬂoersuade another attorney to give false testimony to the
ing for the record? You guessed it: Former options trad@iand jury as well.

Stephen Jay Lawrence was put in jail in August 2000 Wh%ﬁurrin was caught in an undercover sting wherein he alleg-

he refused to provide information about an o_f'fshore trg&ily proposed unlawful methods to help the undercover
that he had created to avoid a debt to securities clearlrng-s agents to conceal income and assets offshore. Indicted

house Bear Stearns on a simple margin call. along with Currin were Howell Way Woltz, Vernice Chai-
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tan Woltz, and Ricky Edward Graves. Two defendan&peaking of an Offshore Planner
have already cut plea deals with the government, beiMho Cooperated for a Lesser Sentence

Raleigh lawyer Robert Wellons, who was charged with _
conspiracy to obstruct justice, and Coyt Murray of Souffermer offshore guru Jerome Schneider was released from

Carolina, who was charged with conspiracy to comniife Federal Bureau of Prisons on August 18. Schneider got
commodities fraud. a greatly reduced sentence (only six months) for cooperat-

ing with the Feds.

Shidler’s List ) ]
Schneider's many books included such subtle works as "

Former attorney Michael Jay Shidler of Denver was seHow to Own Your Own Private International Bank: For
tenced to two months in federal prison and 8 months Bfofit, Privacy, and Tax Protection” and "The Complete
home detention after he pled guilty to one count of tax ev@uide to Offshore Money Havens". Maybe he could co-
sion. Shidler also surrendered his license to practice law.author a title with Terry Neal, "The Complete Guide to

] ] Lompoc".
Shidler had a client by the name of Donald Mack who ran a

publicly-traded company called Comtec International, IncAgain, you may think that offshore secrecy and privacy
in New Mexico. Mack, who was also indicted on similawill protect you, but the bottom line is: Somebody knows.
tax evasion charges, owed the IRS $124,000 for back pay-

roll taxes owed by another failed company that Mack h orida Lawyer Embez.zles. Trust
been involved with. to Get Scammed by Nigerians

When the IRS started to levy upon Mack’s account§lorida attorney Knovack Jones, a former prosecutor who
Shidler helped Mack to liquidate his assets and shift th@d practiced law for 25 years, dipped into her client's trust
cash to a series of offshore trusts and companies, and tRefount to the tune of $300,000 so that she could partici-
return the money back to Mack in the U.S. by way of sjpate in a wacky venture that promised her a big percentage

vestments” by the offshore companies in real estate 9@ $38.6 million payday in Nigeria. Jones has been dis-
Parker, Colorado. barred and pleaded guilty to stealing the funds. Prosecutors

are asking for a 9-year sentence. And you thought that
There are several lessons here. The first is that Shidleeople weren't dumb enough to actually fall for this scam.
whose practice was primarily in preparing tax returns and o
tax planning, was way out of his league when he decided§anwhile in xelan land
engage in asset protection planning for Mack. The secof
is that asset protection against the IRS can be a felony,
this case amply illustrates. The third is that, as amregyo
you can very quickly get into deep doo-doo when you th
to help somebody to avoid an existing judgment.

ﬁie group by the name of xelan that marketed benefits to
pﬂ?sicians may no longer exist, but various problems lin-
er. Two of these problems were taken care of with the
cent indictments of Robert Suverkrubbe and Wendy Lee
Hixson.

Offshore Planner Required to Give Up Client Lists Ironically, Suverkrubbe was a former IRS-CI agent who

Disbarred attorney Bruce Hawkins of Seattle was enjoin@@pParently worked at a law firm that provided audit de-
on August 11 from promoting fraudulent tax schemes. TH@nSe services to xelan clients, and Hixson was his assis-
government alleged that Hawkins set up limited partnd@nt. The two allegedly induced former xelan clients to
ships in Nevis so that his clients could treat personal €&nd money and property to them by certain misleading
penses as deductible business expenses and thus avoid glatements that the _cllents would be receiving distributions
tax. The partnerships were bogus, however, and simpf§m Doctor's Benefit Insurance Corporation.

agencies of his clients. Through their alleged fraud, Suverkrubbe and Hixson ob-

The order requires Hawkins to turn over to the Justice D@ined over $400,000 from the xelan clients. Moreover, the
partment a list of his clients' names, addresses, e-mail B8 obtained the credit card numbers of several hundred
dresses, Social Security numbers, and telephone numb¥gn clients and made unauthorized charges against those
This illustrates one of the biggest problems with offshoférds. The two were caught when they altered a stolen

tax evasion: Somebody knows. check which they deposited into an account created by
Hixson for "L&T Precision Sheet Metal Co." and then
More information at converted the funds to their own use.

http://www.usdoj.gov/tax/txdv06156.htm
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No Free Lunch Any Longer SOME OTHER STUFF

The SEC has finally started cracking down on so-callégnis Riser has been appointed a Co-Chairman of the
“free lunch” seminar promoters, who drag in seniors withBA’'S Asset Protection Planning Committee.

the promise of a free lunch to sell them crappy financighy Adkisson has been designated an Honorary Member

and insurance products. These seminars have been a plaggu@e California Association of Judgment Professionals.
in Florida. More at http:/ftp.sec.gov/inews/ press/extra/Senttp:/www.cajp.org

iors/freelunchseminars.htm ) ] ] ]
Jay Adkisson was featured in several recent articles, in-

Finally: The End of Privacy As We Know It cluding "Asset Protection: What To Do, How To Do It" by

] ] . .. Marcy Tolkoff in the June edition of Medical Economics
First, take a spin on hitp://www.zabasearch.com which i:3ygazine, and a July 15, 2006, article of the Wall Street

free service by which | was able to locate 9 of 10 old girtkoyrnal "A Fortress for Your Money" by Rachel
friends in less than 5 minutes — a new Quatloosian recoksilyerman.

Then, after you have their new address and telephone num-
ber, check out their home and how many cars they have via
satellite from Google Earth. http://earth.google.com/ Both TWO NEW BOOKS

services are free. ) . ]
Equity-Indexed Annuities: The Smart Consumer’s Guide

by Jay Adkisson describes and gives the advantages and

disadvantages of an advanced form of annuity that pays the

OUTSTANDING LINE-UP greater of a minimum guaranteed interest rate return or a
AT 2007 SOCAL-TEPF percentage return that is calculated against a major stock

The Southern California Tax & Estate Planning Forum wifharket index. Available at http://www.amazon.com (search
be held October 19-21, 2006, at the Manchester Graigfuity index").
Hyatt in San Diego. In addition to Jay Adkisson, othgr

-l ostEye: Coping with Monocular Visionbased on letters,
speakers will include:

messages, and e-mails that Jay Adkisson received, after
Jonathan G. Blattmachr — Circular 230 Redux: Questionscreating the website http:/losteye.com after losing his eye
of Validity and Compliance Strategies — Making Spous#® cancer in 2000, and which has since become the leading
Exemptions Transferable — Grantor Retained Annuigupport resource for those facing or having just experience
Trusts (GRATS) versus Installment Sales to Intentionalffie loss of an eye. Available at http://www.amazon.com
Defective Grantor Trusts (IDGTSs) (search "lost eye").

Natalie B. Choate—Making Retirement Benefits Payable
to a Trust -- The Tax Pro's Guide to Stretch IRAs — Quali-
fied Personal Residence Trusts: How to Integrate this Use- UPCOMING EVENTS

ful Planning Device into Your Practice —Plan Beneficiangcioper 12 — Jay Adkissonwill present "Asset Protec-
Designations from A to Z (Including a Review of Recerfon: 10 Things You Must Know" at a luncheon of the Tax
Developments and What Estate Planners Need to Kn@Wqtion of theédrange County (California) Bar Associa-
about "Roth 401(k)s") tion beginning 12:00 noon at the Double Tree Club. More

Kevin McGrath — The Private Annuity Trust: An Effec- information at http://www.ocbar.org/ and seating is limited.

tive Tax Deferral Strategy in the Disposition of Appreci

i . .
ated Real Estate or a Questionable Tax Strategy from a }Oa%Ob?r 19-21 - Jay A.deSSOI’\.NI” make two preserll'ta-
Perspective? ions, "Asset Protection: 10 Things You Must Know" and

"Understanding Charging Order Protection and Drafting
Mark Merric — Planning for Maximum Creditor Protec-Considerations" at th8outhern California Tax & Estate
tion for Beneficiaries of Third-Party Settled Trusts Planning Forum at the Manchester Grand Hyatt $an
Diego More information below, and at

Jeffrey N. Pennell - Recent Estate Planning Develop:

ments: An Analysis of the Significant 2006 ReguIator)nttp://www.clenet.com

ments on "Judgment Collection Issues in Federal Court," along
More information is available at http://clenet.com with federal bankruptcy judge, Hon. Alan Ahart, hosted by
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the Orange County Bankruptcy Forum, at Chapman tricians and Gynecologists held at the Manchester Grand
Law School in Orange, California, from 9:00a to 12:00&dyatt in San Diego More information at
More information at http://www.ocbf.org http://www.acog.org

November 21 — Jay Adkisson will present “Asset Protection: 10
Things You Must Know” at a luncheon of the Tulsa County Bar As-
sociation . More information at http://www.tulsabar.com

MORE BOOKS

Asset Protection: Concepts and Strategiedy Jay Ad-
January 8-12, 2007 — Jay Adkisson, Alexander Boand kisson and Chris Riser

Gideon Rothschild will present “Ethics of Asset Protec-
tion” at the University of Miami’'s Heckerling Institute
for Estate Planning at the Matrriott in Orlando. More in-
formation at http://www.law.miami.edu/heckerling/

Accounts Receivable Financing for Retirement and As-
set Protection by Ron Adkisson

Both books are available at http://amazon.com (search

May 7, 2007 — Jay Adkissomwill present “Asset Protec- dkisson’)
tion for the OB/GYN" at theAmerican College of Obste-
BACK ISSUES e  Recent Case Update e  Efficacy of Charging Order Protection
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